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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,956 


ROGER TILGHMAN, et al., 


llants, 


Vv. 


ACACIA MUTUAL LIFE INSURANCE COMPANY, 
a corporation, et al., 


Appe 


APPEAL FROM A FINAL JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTION 


The District Court had jurisdiction of this action by reason of the 
complaint filed therein by Appellants for personal injuries allegedly 
sustained by Appellant Roger Tilghman in the District of Columbia as a 
result of the joint negligence of the Appellees on premises owned by Ap- 
pellee Acacia Mutual Life Insurance Company, where the Appellees 
were engaged in business, and by reason of Title 11,sections 305 and 306, 
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District of Columbia Code, 1951 edition. This Court has jurisdiction of 
this appeal to review the judgment of the United States District Court for 
the District of Columbia by virtue of Title 28, section 1291, United States 
Code and Title 11, section 101, D. C. Code, 1951 edition. 


INTRODUCTORY STATEMENT 


The action below was one by Roger Tilghman, an employee of a 
subcontractor (Gichner) on a building construction project, against the 
owner of the property, Acacia Mutual Life Insurance Company, the 
general contractor, ‘Turner Construction Company, and a subcontractor, 


John H. Hampshire, Inc., for damages for personal injuries sustained 


in a fall on the project allegedly caused by the joint negligence of the 
owner, general contractor and subcontractor in causing or permitting a 
dangerous condition to exist and to continue in the building in that its 
interior waS inadequately lighted and an object on the floor endangered the 
safety of persons walking in the premises. Appellant Doris Tilghman 
claimed loss of consortium. Another subcontractor, W. G. Cornell 
Company, was a third-party defendant in the action. 


At the conclusion of the Appellant Tilghman's evidence on the issue 
of liability the Court directed a verdict for the Appellees on the grounds 
that sufficient.evidence had not been introduced justifying submission of 
the issue of liability to the jury as to any of the Appellees. 


STATEMENT OF THE CASE 


At the trial of the action before the Court and a jury the evidence 
introduced by Appellants, limited to the issue of liability by direction of 
the Court (Tr. 4), was as follows: 


On December 30, 1953, and for two months prior thereto Appellant 
Roger Tilghman, a sheetmetal mechanic employed by a subcontractor, 
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Gichner, was working on the construction of a seven-story addition to 
the Acacia Mutual Life Insurance Company's office building at First and 
C Streets, N. W., in the District of Columbia. (Tr. 30, 31, 38). The 
building was being constructed for the owner of the land and the building, 
Appellee Acacia Mutual Life Insurance Company, by Appellee Turner 
Construction Company, as general contractor, under a contract with 
Acacia (Tr. 37, 256-7, 259-60). Turner Construction Company was in 
charge of the overall construction project and the whole premises (Tr. 
158, 264). 


Various parts of the construction work was being done by subcon- 
tractors under subcontracts with the general contractor (Tr. 37, 259-60- 
61). 


Appellee John H. Hampshire, Inc., was the plastering subcon- 
tractor doing the plastering, lathing and fireproofing work. Appellee 
W. G. Cornell Company was the plumbing and steam-fitting subcon- 
tractor and Gichner was the sheetmetal subcontractor (Tr. 37). Harry 
W. Oldfield was the general contractor's construction superintendent in 
charge of the construction project (Tr. 264). He was present at the con- 
struction site every day during the month of December 1953, for the 
entire day (Tr. 264). 


On December 30, 1953, the exterior walls of the building were 
almost completed (Tr. 263). The first floor enclosing walls were in, 
the windows were installed and glassed, the concrete floor was in and 
workmen were in the process of furring, lathing and plastering the ceil- 
ings and walls (Tr. 263-4). 


On that day Appellant Roger Tilghman was working on the fifth floor. 
About 9 or 10 o'clock in the morning, at the request of his foreman, he 
went to the back door of the building to help unload some of Gichner's 
materials from a truck (Tr. 39). He was directed by his foreman to 
take some angle irons off the truck and take them as close as he could 


get them to an angle iron cutter located near Gichner's shanty near the 
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center of the first floor of the building (Tr. 203-4). He went down the 
stairwell on the northeast corner and out the back door where the 

truck was parked outside the east side of the building (Tr. 39, 64) and 
with another Gichner employee, Joseph Morris, took three 20-foot 
lengths of angle iron weighing about 150 pounds from the truck and car- 
ried them inside the building on the first floor (Tr. 42-3), entering 
through the back door (Tr. 64-5). Appellant Tilghman was carrying 

the front end of the load; Morris the back end. Just as they got inside 
the building, there was a scaffold there. There was no way of going 
inside with the angle iron except to go under the scaffold. They had 
proceeded about 25 feet inside the door when Appellant Tilghman stepped 
on a pipe coupling, his foot rolled and he feel and injured his back (Tr. 
42-3, 232). 


To get to the cutter, which was under the scaffold, they had to go 
under the scaffold (Tr. 42-3, 232) and toward Gichner's shanty near the 
center of the building (Tr. 203-4). 


It was necessary for Gichner's employees to carry material into 
the first-floor area of the building at different times during the progress 
of the work and to walk over the floor in that area (Tr. 280). He was 
under the scaffold when he fell and had not seen the pipe coupling until 
he stepped on it (Tr. 43). 


The part of the building where he fell was 40 to 50 feet wide and 
60 to 70 feet long and was on the first street side (Tr. 43, 202, 264). It 


was dark; there was no temporary lighting there (Tr. 202). 


Prior to the accident, Appellee Hampshire had placed a scaffold 
about 6 feet high over approximately 90 per cent of the floor area of the 
room where Tilghman fell (Tr. 45-7, 202), and by so doing reduced the 
amount of light that was on the floor where he fell (Tr, 207). The scaf- 
folding had been there about a week before he fell (Tr. 208). The scaf- 
fold was made of rough boards, fitted close together (Tr. 47). 
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The only source of light for the room was natural light from 
windows on the west side, facing First Street (Tr. 50), but those windows 
were covered by cartons stacked in front of them. The room was dark 
because of this and because there was no electric light illuminating the 
large area under the scaffolding (Tr. 44-50, 186, 206). This condition 
of poor lighting had existed for a week or more before Tilghmain fell 
(Tr. 208). The area could have been illuminated by temporary electric 
lighting (Tr. 49). 


Turner Construction Company's superintendent was on the premises 
all day every day during this period (Tr. 159, 264). No change was made 
in the illumination of the area where Tilghman fell during that time (Tr.242). 


The general contractor was in control of the entire project, includ- 
ing general spaces in the building in which no work of any subcontractor 
required complete control and areas where employees go back |and forth 
(Tr. 213, 264, 266). The custom as to providing temporary lighting on 
construction projects is that the general subcontractor pays the expenses 
of it and the electrical contractor puts it in (Tr. 52, 267). 


On this project the general contractor provided a temporary 
source of power from the Acacia Mutual switchboard with a distribution 
vertically in the building to distribution panels at each floor. From those 
distribution panels there were temporary wires strung along the ceiling 
with sockets spaced approximately thirty feet apart, which could be used 
for either lighting or power tools (Tr. 267-8). 


The general contractor's contract with Acacia provided that the 
general contractor should take all necessary precautions for the safety 
of employees working on the project and should at all times keep the 


premises free of waste material or rubbish caused by his employees 


or the work. 


The general contractor did not provide temporary lighting in the 
first floor area where Tilghman fell, except to provide the wiring and 
current and distribution system above stated (Tr. 270). 
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It is the general contractor's responsibility to keep the premises 
clear of objects that might be a hazard to persons walking through the 
premises (Tr. 160, 212-3). 


Upon conclusion of Appellant Tilghman's evidence, the Court 
directed a verdict for all Appellees (Tr. 299). 


A notice of appeal to this Court was duly filed by the Appellants. 


STATEMENT OF POINTS 


The Court erred in directing a verdict for the defendants at the 


conclusion of plaintiffs’ evidence. 


SUMMARY OF ARGUMENT 


Appellants' evidence was that Appellant Roger Tilghman was an 
invitee working on'a building construction project controlled by Appellee 
Turner as the general contractor and on which Appellee Hampshire was 
doing the plastering work as a subcontractor. Appellee Turner owed 
Appellant a duty to keep the premises safe for invitees to move about 
therein without risk of injury. Appellee Turner, having constructive 
notice that the area where Appellant was working was inadequately 


illuminated, failed to provide adequate illumination. This dangerous 


condition was caused in part by Appellee Hampshire's reducing the 
amount of light in the area where Appellant was working, by covering 
the area with its scaffolding. 


The foregoing evidence introduced by Appellant was sufficient to 
require its submission to the jury. The trial Court's action in directing 
a verdict for Appellees constituted reversible error. 


ARGUMENT 


The evidence introduced by Appellants has been set forth in the 
foregoing Statement of the Case. 


The general rule as to the circumstances in which the trial 
should direct a verdict for the defendant has been stated as follows: 


. ."on a motion for a directed verdict, . . . the evi- 
dence must be construed most favorable to the plaintiff; 
to this end he is entitled to the full effect of every legiti- 
mate inference therefrom. If, upon the evidence so con- 
sidered, reasonable men might differ, the case should go 
to the jury; if, on the other hand, no reasonable man se 
reach a verdict in favor of the plaintiff, the motion should 
be granted. A mere scintilla of evidence is not sufficient 
for this purpose, however. The question is not whether 
there is any evidence, ‘but whether there is any upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is imposed.' " 


Spiers v. Dist. of Col., 66 U.S. App. D.C. 194, 86 F.2d 693. 


The owner or occupant of land has the duty to use reasonable care 
to make and keep the premises safe for the use of persons invited to use 
the premises for business purposes. Schwartzman v. Lloyd, 65 App. 
D.C. 216, 82 F.2d 822 (person going into store entrance, injured by 
window broken by crowd at sale); Hellver v. Sears, Roebuck & Co., 

62 App. D.C. 318, 67 F.2d 584 (Customer descending store stairs in- 
jured when heel caught in edge of casing on step). 


Included within the class of persons to whom this duty is owed 
are the employees of contractors performing construction or other 
work on the premises. Smith v. Henger, 148 Texas 456, 226 S.W.2d 
425 (20 ALR 2d 853). (Citing Restatement Torts 387 & 38 Am) Jur. 
Negl. 94.) 


Arthur v. Standard Engineering Co., 89 App. D.C. 399, 193 F.2d 
903, cert. den. 343 U.S. 964. 
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A review of the Appellants’ evidence shows clearly that Appellant 
was an invitee on the Acacia building construction project and as such 
was owed a duty by Appellees Turner and Acacia to make the premises 
reasonably safe for his use while walking about in performing his work. 
This duty included adequately illuminating the area where he was walking 
when he feel, and keeping the floor clear of objects like the pipe coupling 
on which he fell. They failed to discharge these duties to Appellant and 


such failure constitutes actionable negligence. 


On Appellants’ evidence Appellee Hampshire was actively negligent 
in blocking off the light in the area where Appellant fell, and in failing 
to install electric lights under the scaffold. 


Certainly the'evidence was such that reasonable men might differ 


as to whether it proved negligence on the part of Appellants. In view of 


the decisions above cited, the evidence should have been submitted to the 
jury. 


CONCLUSION 


The ruling of the trial court in granting Appellees’ motions for a 
directed verdict was clearly erroneous when viewed in the light of the 


evidence above outlined and the decisions of the courts herein cited. 


The judgment of the United States District Court for the District 
of Columbia should be reversed. 


Respectfully submitted, 


GUY M. BAYES 


701 Barr Building 
Washington 6, D. C. 


Attorney for Appellant 
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APPENDIX 


[Filed December 26, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROGER TILGHMAN and 
DORIS TILGHMAN 
606 - 61st Street 
Capitol Heights, Maryland 


Plaintiffs 
CIVIL ACTION 
NO. 4756-56 


vs. 


) 

) 

) 

) 
Acacia Mutual Life Insurance Company ) 
A corporation : 
511 Louisiana Avenue N. W. ) 
Washington, D. C. f 
Turner Construction Company ) 
A corporation x 
c/o C. T. Corporation, its agent ) 
1329 E Street N. W. x 
Munsey Building ) 
Washington, D. C. : 
) 

) 


John H. Hampshire, Inc. 

A corporation 

c/o C. T. Corporation, its agent 

1329 E Street N. W. ) 
Munsey Building ‘ 
Washington, D.C. ) 


Defendants 


COMPLAINT 


(First Count for negligence resulting in personal 
injuries; Second Count for damages to wife re- 
sulting from personal injuries to husband caused 
by negligence of defendants.) 


Count 1 

1. Plaintiff, Roger Tilghman, a citizen of the United States| and a 
resident of the State of Maryland, brings this action in his own right against 
the defendant, Acacia Mutual Life Insurance Company, a corporation, 
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Turner Construction Company, a corporation and John H. Hampshire, Inc., 
a corporation, which defendants were at all times mentioned herein en- 


gaged in business in the District of Columbia. 


2. The amount in controversy exceeds the sum of Three Thousand 
($3,000.00) Dollars, exclusive of interest and costs. 

3. On or about the 30th day of December 1953, defendants, Turner 
Construction Company and John H. Hampshire, Inc. were engaged in con= 
structing an office building for the owner thereof, defendant Acacia Mutual 
Life Insurance Company, at 511 Louisiana Avenue N.W., in the District of 
Columbia, and said defendants, jointly by their agents and employees, 
carelessly and negligently caused or permitted a dangerous and unsafe 
condition to exist and to continue after they knew or should have known of 
said condition, on said premises in that the interior of said building was 
insufficiently lighted and an object on the floor endangered the safety of 
persons walking in the interior of the premises. 

4. As a result of the aforesaid carelessness and negligence of the 
defendants, plaintiff Roger Tilghman, while working in said building on or 
about December 30, 1953, was caused to fall on said floor and to have an 
angle iron fall upon and injure him. 

5. In consequence of the negligence and carelessness of the defend- 
ants aforesaid, plaintiff, Roger Tilghman, sustained severe and permanent 
injuries to his back and other parts of his body, and to his nervous system; 
said plaintiff was compelled to undergo surgery and hospitalization for a 
long period of time and to expend large sums of money for medical and 
hospital expenses, and to incur further large expenses in the future for 
further surgery and as a result of said injuries, was rendered sick, sore, 
lame, wounded and disordered for a long period of time; and in further 
consequence of said negligence and injuries, plaintiff has been and in the 
future will be prevented from following his usual occupation as a sheet 
metal mechanic; and said plaintiff in the past has suffered and in the future 
will continue to suffer, great physical and mental pain, suffering and 
anguish and will be permanently disabled and will suffer from loss of 
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normal function of his back and other parts of his body. 
WHEREFORE, plaintiff, Roger Tilghman, brings this action and 
demands judgment against the defendants and each of them in the sum of 
One Hundred Fifty Thousand ($150,000.00) Dollars, plus costs of this 
action. 


Count 2 
1. Plaintiff, Doris Tilghman, a citizen of the United States anda 
resident of the State of Maryland, brings this action in her own right 
against the defendants, Acacia Mutual Life Insurance Company; a corpo- 
ration, Turner Construction Company, a corporation, and John H. Hamp- 
shire, Inc., a corporation, which defendants were at all times mentioned 
herein engaged in business in the District of Columbia. 
2. The amount in controversy exceeds the sum of Three] Thousand 
($3,000.00) Dollars, exclusive of interest and costs. 
3. Plaintiff Doris Tilghman is now and was at all times mentioned 
herein the lawful wife of plaintiff Roger Tilghman. 
4. Plaintiff Doris Tilghman re-alleges and makes part hereof the 


averments set forth in paragraphs 3, 4 and 5 of Count 1 of this complaint. 


5. In consequence of the negligence and carelessness of|all of said 
defendants as aforesaid, plaintiff Doris Tilghman has been deprived, and 
will in the future be deprived, of the services and society of her husband, 
plaintiff Roger Tilghman, including his financial support and normal 
conjugal relationship with this plaintiff, and plaintiff Doris Tilghman in 
the past has suffered, and in the future will continue to suffer,| great 
mental pain and anguish. 

WHEREFORE, plaintiff Doris Tilghman brings this action and 
demands judgment against said defendants and each of them in the sum of 
One Hundred Thousand ($100,000.00) Dollars, plus costs of this action. 

/s/ Guy M. Bayes 


GUY M. BAYES 
Attorney for Plaintiffs 
701 Barr Building 
Washington, D. C. 
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DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury of all the issues in the above 
cause. 
/s/ Guy M. Bayes 


GUY M. BAYES 
Attorney for Plaintiffs 


[Filed January 28, 1957] 


ANSWER TO COMPLAINT ON BEHALF OF 
______JOHN H. HAMPSHIRE, INC. 
Comes now the defendant, John H. Hampshire, Inc., a corporation, 
and for answer to the complaint filed herein, states as follows: 
FIRST DEFENSE: 
The plaintiffs are not entitled to recover against the defendant 
John H. Hampshire, Inc., a corporation, in the matters set forth in the 
complaint, for the reason that they have failed to state a cause of action 


therein upon which recovery can be had against the defendant John H. 
Hampshire, Inc. 
SECOND DEFENSE: 

This defendant admits the allegations of Daa Eanhs One (1) and 
Two (2) of Count I; admits that on or about December 30, 1953, it was 


engaged in certain’ work as a sub-contractor on premises owned by the 


Acacia Mutual Life Insurance Company at 511 Louisiana Avenue, N. W.; 
denies all other allegations of Paragraphs Three (3), Four (4) and Five 
(5) of the complaint, referring to it. 

This defendant denies any negligence on the part of it or its em- 
ployees; denies that it or any of its employees caused an accident to 
plaintiff, Roger Tilghman. 

THIRD DEFENSE: 

If plaintiff Roger Tilghman sustained an accident as alleged, it was 
caused or contributed to by his own negligence and lack of due care for 
his own safety. 


FOURTH DEFENSE: 
Plaintiff Roger Tilghman assumed the risk of the alleged) condi- 

tions which were visible and apparent in the building under construction. 

FIFTH DEFENSE: 
This defendant asserts all of its defenses as to plaintiff No. 1 

against plaintiff No. 2 and further asserts that she has no basis for the 

claim filed and denies all allegations in her complaint. 

WELCH, DAILY & WELCH 


By /s/ J. Harry Welch 
Attorneys for defendant 
John H. Hampshire, Inc. 
1511 K St., N.W. 


[Certificate of Mailing] 


[Filed October 2, 1957] 


CROSS-CLAIMS OF DEFENDANTS 
ACACIA MUTUAL LIFE INSURANCE COMPANY 
AND TURNER CONSTRUCTION COMPANY 
AGAINST DEFENDANT JOHN H. HAMPSHIRE, INC. 
First Count 
The complaint herein alleges that the male plaintiff was injured 
due to the negligence of the defendants in constructing an office building 
for the defendant Acacia Mutual Life Insurance Company. The defendant 
Turner Construction Company was the general contractor on this project 
and the defendant John H. Hampshire, Inc. was one of the sub-contractors 
that contracted with the general contractor to perform part of the work. 
The defendants Acacia Mutual Life Insurance Company and Turner Con- 
struction Company deny that the plaintiff's injuries were the result of 
negligence on the part of any one other than the male plaintiff.) If, how- 
ever, the defendants Acacia Mutual Life Insurance Company and Turner 
Construction Company are found liable to the plaintiffs, their liability 
will be entirely predicated upon secondary and passive fault, whereas 
the negligence of the defendant John H. Hampshire, Inc. was primary 
and active in character. 


6 


WHEREFORE, the defendants Acacia Mutual Life Insurance Com- 
pany and Turner Construction Company demand judgment against the 
defendant John H. Hampshire, Inc. for all of any judgments that are 
awarded against these defendants in favor of the plaintiffs. 


Second Count 

The defendants Acacia Mutual Life Insurance Company and Turner 
Construction Company deny that any negligence on their part caused or 
contributed to the injuries allegedly sustained by the plaintiffs. If, how- 
ever, they are found liable to the plaintiffs, their negligence was joint 
and concurrent with that of the defendant John H. Hampshire, Inc. 

WHEREFORE, the defendants Acacia Mutual Life Insurance Com- 
pany and Turner Construction Company demand judgment against the 
defendant John H. Hampshire Inc. for contributable portions of any judg- 
ments awarded against them in favor of the plaintiffs. 

Third Count 

The sub-contract between the defendant Turner Construction Com- 
pany, as general contractor, and the defendant John H. Hampshire, Inc., 
as a sub-contractor, for the construction of an office building for the 
defendant Acacia Mutual Life Insurance Company provides that the John 
H. Hampshire, Inc. will perform metal furring, lathing, plastering and 
acoustical work on the said project. 

The defendant Turner Construction Company denies that the plain- 
tiffs' injuries were the result of negligence on the part of any one other 
than the male plaintiff. If, however, the defendant Turner Construction 
Company is found liable to the plaintiffs, its liability will be entirely 
predicated upon injury and damage growing out, or resulting from, or 
occurring in connection with the execution of the work provided for in 
its sub-contract with John H. Hampshire, Inc., for which it is entitled to 
indemnity and to be saved harmless by the defendant John H. Hampshire, 
Inc., pursuant to Article XV of the said sub-contract. 

WHEREFORE, the defendant Turner Construction Company de- 
mants judgment against the defendant John H. Hampshire, Inc. for all of 
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any judgment awarded in favor of the plaintiffs against the defendant 
Turner Construction Company, plus interest, the cost of this action, the 
attorneys’ fees, and all other expenses, losses and damages growing out 
of the subject matter of this action. 
HOGAN & HARTSON 
By /s/ Francis L. Casey, Jr. 


Attorneys for Defendants Acacia 
Mutual Life Insurance Company and 
Turner Construction Company 

810 Colorado Building 
Washington 5, D. C. 


[Certificate of Service] 


[Filed June 18, 1958] 


THIRD-PARTY COMPLAINT AGAINST 
W.G. CORNELL COMPANY OF WASHINGTON, D.C., INC. 
Count One 
1. The third-party defendant is a Maryland corporation, doing 
business in the District of Columbia, with offices located at 1003 K Street, 
N.W., Washington, D.C. 
2. The complaint herein, a copy of which is attached hereto, al- 
leges that the male plaintiff was injured on the site of the construction of 
an office building for the defendant and third-party plaintiff Acacia 
Mutual Life Insurance Company, at 511 Louisiana Avenue, N.W., Wash- 
ington, D. C. The defendant and third-party plaintiff Turner Construction 
Company was the general contractor on this project, and the third-party 
defendant was a sub-contractor who contracted with the general contrac- 
tor to perform plumbing, heating, ventilating, air conditioning and other 
work on the said project. 
3. The third-party plaintiffs deny that the plaintiffs’ injuries were 
the negligence of any one other than the male plaintiff. If, however, they 
are found liable to the plaintiffs, their liability will be entirely predicated 
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upon the existence of a condition which was the result of the primary 
and active negligence of the third-party defendant, for which they are . 
only secondarily responsible to the plaintiffs. 

WHEREFORE the third-party plaintiffs demand judgment against 
the third-party defendant for any judgments awarded against them in 
favor of the plaintiffs. 

Count Two 

1. Paragraphs numbered 1. and 2. of Count One of this complaint 
are incorporated by reference in Count Two, and are to be read as a 
part thereof. 

2. The third-party plaintiffs deny that any negligence on their 
part caused or contributed to the alleged injuries of the plaintiffs. If, 
however, they are found liable to the plaintiffs, their negligence was 
joint and concurrent with that of the third-party defendant. 

WHEREFORE the third-party plaintiffs demand judgments against 


the third-party defendant for a contributable portion of any judgments 
awarded against them in favor of the plaintiffs. 
Count Three 
1. Paragraphs numbered 1. and 2. of Count One of this complaint 


are incorporated by reference in Count Three of this complaint and are 
to be read as part thereof. 

2. The third-party plaintiff Turner Construction Company denies 
that plaintiffs' alleged injuries were the result of negligence on the part 
of any one other than the male plaintiff. If, however, the third-party 
plaintiff Turner Construction Company is found liable to the plaintiffs, 
this liability will arise from the execution of the work provided for in 
its sub-contract with the third-party defendant, for which the third- 
party defendant is obligated to indemnify it and save it harmless, under 
the provisions of Article XV of the said sub-contract. 

WHEREFORE the defendant and third-party plaintiff Turner Con- 
struction Company demands judgment against the third-party defendant 
for all of any judgment awarded against it in favor of the plaintiffs, plus 
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interest, costs of this action, and any and all other expenses, including 
attorneys’ fees. 
HOGAN & HARTSON 


By /s/ Francis L. Casey, Jr. 
Attorneys for Defendants Acacia 
Mutual Life Insurance Company and 
Turner Construction Comman 

810 Colorado Building 
Washington 5, D. C. 


[Filed June 18, 1958] 


AMENDED ANSWER OF DEFENDANTS 
ACACIA MUTUAL LIFE INSURANCE COMPANY 
AND TURNER CONSTRUCTION COMPANY 
First Defense 

The complaint fails to state a claim upon which relief can be 

granted against defendants Acacia Mutual Life Insurance Company or 
Turner Construction Company. 

Second Defense 
These defendants admit that on December 30, 1953, at 511 Louisi- 
ana Avenue, N.W., District of Columbia, defendant Turner Construction 


Company was the general contractor for construction of an office building 
for defendant Acacia Mutual Life Insurance Company. These defendants 
have no knowledge, nor information sufficient to form a belief as to the 
allegations of the complaint that plaintiff Roger Tilghman had an accident 
on or about said date, nor as to the alleged resultant injuries and dam- 
ages. These defendants deny that any negligence on the part of either of 
them caused an accident to plaintiff Roger Tilghman. The remaining 
allegations of the complaint, insofar as they refer to these defendants, 
are denied. 
Third Defense 

If plaintiff Roger Tilghman sustained an accident as alleged, it was 
caused or contributed to by his own negligence and lack of due|care for 
his own safety. 
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Fourth Defense 
Plaintiff Roger Tilghman assumed the risk of the alleged condi- 
tions which were open and apparent in the building under construction. 
Fifth Defense 
The injuries and damages, if any, sustained by the plaintiffs 
resulted from the negligence, if any, of a fellow servant of the plaintiff, 
Roger Tilghman. 
Sixth Defense 


The claims of both plaintiffs against these defendants are barred 
by the provisions of the District of Columbia Workmen's Compensation 
Act. 

Seventh Defense 

These defendants deny that the plaintiffs are the real parties in 

interest entitled to make all of the claims set forth in their complaint. 
| HOGAN & HARTSON 
By /s/ Francis L. Casey, Jr. 


Attorneys for Defendants Acacia 
Mutual Life Insurance Company and 
Turner Construction Company 

* * * 


[Certificate of Service] 


[Filed September 25, 1958] 


ANSWER OF THIRD-PARTY DEFENDANT W. G. CORNELL 
COMPANY OF WASHINGTON, D.C., INC. TO THIRD- 
5 PARTY COMPLAINT 
First Defense 
The third-party complaint fails to state a claim, on behalf of third- 
party plaintiffs, or either of them, against third-party defendant W. G. 
Cornell Company of Washington, D. C., Inc. upon which relief can be 


granted. 
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Second Defense 


As to Count I, third-party defendant admits the allegations of 


paragraphs 1 and 2; admits that male plaintiff's injuries were 


caused by 


his own negligence as alleged in paragraph 3, but denies the remaining 


allegations thereof. 


As to Count I, third-party defendant admits the allegations of 


paragraph 1; avers that it is without knowledge or information 
to form a belief as to the truth of the allegations of paragraph 


sufficient 
2 concern- 


ing third-party plaintiffs' negligence as causing or contributing to the 


alleged injuries of plaintiff, and denies the remaining allegations thereof. 
As to Count III, third-party defendant admits the allegations of 
paragraph 1; admits that male plaintiff's injuries were caused|by his 


own negligence as alleged in paragraph 2; admits the existence of a con- 


tract between it and third-party plaintiff Turner Construction 


Company, 


but denies the remaining allegations of paragraph 2; and, denies each 


and every other allegation of the third-party complaint not hereinbefore 


specifically answered. 
PLEDGER, EDGERTON & 


RICHARDSON 


By /s/ Charles E. Pledger, Jr. 


512 Washington Building 

Washington 5, D. C. 

Attorneys for Third-Party 

W.G. Cornell Company of 
ton, D. C., Inc. 


[Certificate of Service] 


[Filed May 7, 1959] 


Defendant 
Washing - 


ANSWER OF DEFENDANT JOHN H. HAMPSHIRE, INC. TO 
CROSS-CLAIMS OF DEFENDANTS ACACIA MUTUAL LIFE 


INSURANCE COMPANY AND TURNER CONSTRUCTION 
COMPANY 


Comes now the defendant, John H. Hampshire, Inc., a corporation, 
and in answer to the cross-claims filed herein states as follows: 
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First Defense 
Defendant John H. Hampshire, Inc. incorporates as part of its 
answer to the cross-claims its answer to the original complaint and 
prays that the same be read as a part of this answer. | 
Second Defense 


For further answer to the cross-claims, this defendant denies that 


it is in any way responsible to cross-claimants as alleged in all para- 
graphs of each count of said cross-claims; denies that it is in any way 
responsible to Acacia Mutual Life Insurance Company or Turner Con- 
struction Company; denies any responsibility to them or either of them 
under the contract'referred to or any paragraphs thereof. 
Third Defense 

For further defense to cross-claims, this defendant asserts that 
the contract in question was with Turner Construction Company and not 
with cross-claimant, Acacia Mutual Life Insurance Company, and that 
there is no privity of contract between Acacia Mutual Life Insurance 
Company and this defendant, John’ H. Hampshire, Inc., and that in any 
event Acacia Mutual Life Insurance Company is not entitled to any 
rights under the contract between Turner Construction Company and 
this defendant. 

WELCH, DAILY & WELCH 


By /s/ J. Harry Welch 

Attorneys for Defendant 

John H. Hampshire, Inc. 
505 Investment Building 
Washington 5, D. C. 


[Certificate of Mailing] 


[Filed March 18, 1960] 
PRETRIAL PROCEEDINGS - March 17, 1960 


This is an action in tort for negligence, and loss of services, 
consortium, etc. 


13 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS: 

On December 30, 1953, the male P was working for a sub- 
contractor engaged in the construction of an office building for D and 
third-party pltff, Acacia Mutual Life Insurance Co., at 51 La. Ave., N.W., 
D.C. The D and third-party pltff, Turner Const. Co. was the general 
contractor, and the third-party deft. Cornell was the plumbing, heating, 
ventilating, and air conditioning sub-contractor, and the deft Hampshire, 
Inc. was also a sub-contractor of the general contractor, for plastering, 
etc. 

PLAINTIFF CLAIMS: 

P claims that on the day indicated he was injured due to the negli- 
gence of the Ds, and third-party defts., in that: while the P, with others, 
was traversing the first floor of the building under construction, with 
another was carrying a heavy angle iron, when he was caused to trip 
over or step upon a pipe coupling, in turn causing the angle iron to fall 
upon his back. As to Acacia, the negligence charged is that they hada 
duty to provide sufficient illumination in the area of the first floor where 
the accident occurred, that such illumination was not furnished; that 
objects were allowed to remain upon the floor of the building; and that 
the combination of the insufficient lighting and objects on the floor con- 
stituted negligence; that the D knew or should have known in the exercise 
of reasonable care of the existence of the conditions as to lighting and 
the floor, and failed to remedy said situation; as to D Turner, the P 
relies upon the same allegations of negligence as stated against Acacia; 


as to D Hampshire, P alleges that it errected scaffolding and placed its 


cartons or materials in such fashion as to prevent the natural light 
which would ordinarily come through the windows or open spaces of the 
structure from penetrating to the point where the accident occurred, 
thus contributing to the condition which existed, about which the P com- 
plains; as to the third-party D Cornell, the Ds Acacia and Turner allege 
that if the P recovers against them for the injuries, for the negligence 
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alleged by him, then it seeks indemnity from said Cornell, because the 
presence of the pipe coupling and any other plumbing materials in the 
area where the P's fall occurred will have been the result of the failure 
of the third-party deft to have performed a workmanlike job; these defts 
and third-party pltff also assert a claim for contribution and indemnity 
upon an implied and express contractual agreement of Cornell to per- 
form a workmanlike job. 

The Ds Acacia and Turner Const. Co. also have a cross claim 
against D Hampshire, claiming that if the P sustained injuries and dam- 
ages in the manner and fashion alleged, and if these defts, Acacia and 
Turner, are held liable therefor, their liability will be secondary and 
that the liability of Hampshire will be primary because of their failure 
to do a workmanlike job by virtue of the manner and the fashion in which 
they erected scaffolding and placed cartons or material and also because 
of their permitting said items to remain in the place stacked. These Ds 
also assert a claim for contribution and indemnity upon an implied or 
express contractual relationship between them and Hampshire under 
which Hampshire was required to perform its work in a workmanlike 
fashion. 

DEFENSES: 

DEFENDANTS ACACIA AND TURNER: 

Ds deny any negligence and allege that if P sustained injury or 
damage, they assert that it was caused solely or contributed to by the 
negligence of the P in that he failed to observe what was readily observ- 
able, failed to look or to look effectively where he was stepping while on 
2 construction site which by his experience he should have known often 
has articles in it; that the P assumed the risk of the conditions present 
at the construction site, which conditions were open, unconcealed, and 
obvious to all; that if there is negligence other than that of the P himself, 
it would be the negligence of a fellow servant, for which these Ds would 


not be responsible; that the P has sought and received compensation 


under the D. C. Workmen's Compensation; that compensation is his sole 
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remedy; that the P, having been paid compensation, is not the proper 
party pltff to prosecute the claim for this action, or for any part of his 
claim for which he has received compensation. 
ir acldition, -the-D-Acacia-asseris-that-as-to-it;-the-Ps- have -not-ner 
ean-they-state-a-cause of-action; beeause-none-cf the contractors were 
its-employees; servants-er-agents; and the-premises-diring-the period 
ef construection- were-net in-its-contrel-or possession. 

DEFENDANT HAMPSHIRE: 

D Hampshire asserts that he had nothing to do with the accident, 
denies any negligence, asserts that P was guilty of negligence or con- 
tributory negligence which caused the injuries and damages complained 
of, for the same reasons as advanced by Ds Acacia and Turner; asserts 
that he assumed the risk; asserts that any rights which P has are com- 
pensation rights, denies that P had filed a proper election to sue; denies 
that P is the proper pltff, since the insurer must bring the action; denies 
the cross-claims of Ds Acacia and Turner; denies that it is in any way 
responsible to them as alleged; denies any privity of contract between 
it and Acacia; denies that it had a contract with Acacia; and denies 
responsibility to Turner under the contract referred to, in that the con- 
tract by its terms did not contemplate coverage for or inclusion of the 
claim of the type filed by P herein. 

THIRD PARTY DEFENDANT CORNELL: 

D, for its defenses, claims that the alleged accident and results 
thereof were not caused or contributed to by any negligence, primary, 
active, joint, or otherwise, or breach of any warranty or of any implied 
contract, or any express contract, or any terms thereof, on its part. 
Third-party D adopts the assumption of risk, sole and/or contributory 
negligence defenses of other defendants. Third-party D avers the 
claimed medical expenses should be stricken in that P is not a real 
party in interest with reference thereto, his workmen's comp- carrier 


being the proper party in interest thereto as it paid all medical  ex- 
penses. It also denies ownership or control of the alleged coupling com- 
plained of. 
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INJURIES CLAIMED BY PLAINTIFF: 
The female P's claim is for loss of service, consortium, etc. 
The male P ¢laims the following: acute low-back strain; ruptured 
intervertebral disk requiring laminectomy; pain, suffering, mental 
anguish, nervousness, loss of sexual powers. 
Permanent: weakness and limitation of motion of back with pain on 
movement; 
Fifty percent disability of body as a whole; Loss of sexual powers. 
SPECIAL DAMAGES CLAIMED: Medical and hospital expenses - 
1,341.36; loss of earnings - 23, 889.37. Total to date - 25,230.73. Also 
future medical expenses and loss of earnings. 
FURTHER STIPULATIONS 
The parties agree that all contracts between the various Ds will 
be made available for the examination of counsel for P and for Ds, with 
the privilege of securing copies of any portion or portions of said con- 
tracts the party deems desirable or necessary; the said contracts to be 
available at the convenience of counsel at any time from now until trial 
of the case. 
The following may be introduced into evidence without formal 
proof, subject to objections as to materiality and relevancy: 
Contracts between all defendants 
Hospital records and bills 
X-ray plates and bills 
HEW Mortality Table 


Counsel for’ P agrees to furnish on or before April 10, 1960 an 
authorization to any of the Ds to enable them to obtain access to the 
files of the insurance carrier for the purpose of obtaining information 
concerning medical reports, all compensation claims filed, all awards 


made to, for this or any previous or subsequent accident, and any docu- 


ments concerning election to sue, or correspondence therewith, con- 
cerning the male P. 
Counsel for P agrees to make the P available for the purpose of a 
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physical examination by Drs. James P. Murphy, John A. Talbot, Harold 
Stevens, and Robert L. Dow, and one physician to examine P with refer- 
ence to his complaint of loss of sexual powers, provided that any of 
these examinations is not to interfere with P's employment, in any way, 
and further provided that the trial of this case is not delayed thereby. 
Counsel for P further agrees to furnish copies of the Federal In- 
come Tax Returns of male P from 1953 to date if available, and if not, 
agrees to furnish written authority to enable counsel to attain access of 
said records of IRS, on or before April 10, 1960. 
Counsel for all parties agree to supply each other with copies of 
all medical reports, on or before trial. 
The parties agree to the mutual exchange of names and addresses 
of witnesses to the accident, and the conditions complained of, and of the 
supervisory personnel of the Ds in charge of the work on the first floor 
of the building under construction at the time of the accident, on or 
before April 10, 1960. 
The parties agree that depositions may be taken before trial, pro- 
vided trial is not delayed thereby. 
Counsel for P desires to amend his complaint by adding the in- 
surer who paid medical benefits to the P as a party plaintiff; no D 
objects; and this, therefore, may be done. 


/s/(Dlegible 
Pretrial Examiner 


Attorneys: 
/s/_Guy M. Bayes Plaintiff 
/s/ Hogan & Hartson Deft. Acacia 


By Collins Deft. Turner 
/s/ James Welch Deft. Hampshire 


/s/ Randolph C. Richardson _Third-party Deft. Cornell 


[ Filed June 28, 1960] 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 28rd day of June, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 

bd * * * 
who, after having been duly sworn to well and truly try the issues be- 
tween Roger Tilghman and Doris Tilghman, plaintiffs and Acacia Mutual 
Life Insurance Co. ; Turner Construction Co., and John H. Hampshire, 
Inc., defendants and after this cause is heard and given to the jury in 
charge, they upon their oath say this 28th day of June, 1960, that they 
find for the defendants against said plaintiffs, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiffs their costs of defense. 


HARRY M. HULL, Clerk 
By /s/ Irene B. Burroughs 
Deputy Clerk 
By direction of 
Judge: Alexander Holtzoff 


Ee 


[ Filed July 14, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 12th day of July, 1960, that plaintiffs, 
Roger Tilghman and Doris Tilghman, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 


Court entered on the 28th day of June, 1960 in favor of defendants against 
said plaintiffs. 


/s/ Guy M. Bayes 
Attorney for Plaintiffs 
*x * * 
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SUPPLEMENTAL JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROGER TILGHMAN 
and 
DORIS TILGHMAN, 


Plaintiffs, 


v. 
Civil Action 


ACACIA MUTUAL LIFE INSURANCE CO., No. 4756-56 
TURNER CONSTRUCTION CO., : 
JOHN H. HAMPSHIRE, INC., 
Defendants, 
Vv. 
W. G. CORNELL COMPANY OF 
WASHINGTON, D. C., INC., 
Third-Party Defendant. 


Washington, D. C. 
June 23, 1960 


The above-captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court|for the 
District of Columbia, and a jury. 


* * * * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 


THE COURT: 

* * * * * 

* %*  ™* Tam going to ask you to put in all your testimony on 
liability first * * *. 

* * 
Washington, D. C. 
June 24, 1960 
* * * 
29 ROGER TILGHMAN 
plaintiff herein, assumed the witness stand on his own behalf, and having 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BAYES: 
ok * * * * 
30 Q. Prior to December 30, 1953, what was your occupation? 
A. Sheetmetal mechanic. 

Q. Tell us briefly what that means. A. Well, a sheetmetal 
mechanic is a person that works with tools in the process of making, 
forming and erecting sheetmetal work. 

Q. How long had you been engaged in working as a sheetmetal 
mechanic prior to December 30, 1953? A. Well, I have worked fairly 
steadily as a mechanic for ten or fifteen years, I guess. 

Q. That is enough. Did there come a time when you went to work 
onthe Acacia Mutual Life Insurance Building? A. Yes, sir. 

31 Q. Were you working there on December 30, 1953? A. Yes, sir. 

Q. How long had you been working there? A. Well, I have worked 
in Gishner's shop and was sent out to the Acacia Building to help erect 
duct work approximately two months before. 

Q. What kind of work does Gishner do? A. Sheetmetal work. 


Q. When you were working in the shop were you working on work 


that was to be’used at the Acacia Building or not? ~A. ‘Yes, sir. 
Q. And then you say there came a time when you were sent to the 
building itself? A. Yes, sir. 
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Q. Where was that located? A. First and C Streets, Northwest. 
* * * * * 
33 Q. Mr. Tilghman, I show you this sheet of paper and ask if you 
can identify it. Tell us what isit. A. Yes, sir. 
Q. What is it? A. It is an outline of the building and the streets 

in which Acacia Life Insurance Building is. Q. Who prepared it? 
A. I did, 


* a * 


(Drawing of Acacia Building marked 
Plaintiff's Exhibit No. 1 for|identifi- 
cation.) 


* * * * * 
35 THE COURT: That is no reason for objection. Now, gentlemen, 
Iam going to say this to you. I should have said it at the beginning. 
Any objection taken by any defendant inures to the benefit of all, so that 
we don't have repetitious objections. 
* * * * * 
(The legend having been detached, 
Plaintiff's Exhibit No. 1 for /identifi- 
cation was received in evidence.) 
* * * * * 
BY MR. BAYES: 
Q. Mr. Tilghman, does that diagram represent -- does that 
approximately represent the building and the adjoining streets? A. Yes, 


sir. 
* * * * * 


37 Q. Who was the general contractor? <A. Turner Construction 
Company. 


Q. Name the other subcontractors -- 

THE COURT: Can't we agree upon that so that we won't have 
testimony? The defendant Turner Construction Company was the general 
contractor, is that correct? Is that stipulated? 

MR. CASEY: Yes, your Honor. 

THE COURT: All the other defendants, other than Acacia and 
Turner, were subcontractors on this construction job. Is that stipulated? 
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MR. BAYES: Yes, your Honor. 

MR. RICHARDSON: I so declare, your Honor. 

MR. WELCH: Yes. 

THE COURT: And Gishner had the subcontract for the sheetmetal 
work. 

MR. BAYES: Yes, your Honor. 

* * * * 

Q. Who was the plastering subcontractor? 

THE COURT: Let's stipulate that. Who was the plastering 
contractor? 

38 MR. WELCH: Hampshire was. We already said we were. 
* * * * * 
BY MR. BAYES: 

Q. Mr. Tilghman, when you went to work at the Acacia Building 
what part of the building were you working in? A. I worked in different 
parts of the building. 

Q. On December 30, 1953 what part of the building were you work- 
ing in when you first went to work in the morning? A. Inthe morning I 
was working on the fifth floor. 

Q. Did there come a time during the day when you went to some 
other part of the building? A. Yes, sir. 

Q. When did that occur? A. It was between nine and ten o'clock 
in the morning. 

Q. Tell us how that came about. A. Mr. Matthews, who was the 
foreman for Gishner, came up and asked us to unload a truck of material 
that came in. 

Q. Did youdo so? A. Yes, sir, we started. 

Q. Where was the truck located? A. The truck was in back of the 
building. 

Q. Nearest what street? A. The truck entered from New Jersey 

Avenue and drove to the backdoor of the building. 

Q. Where was that backdoor located with relation to the main part 
of the building and to any other things which you can identify? A. The 
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building is laid out kind of like in a V-shape, like, and the door jitself 
was, I would say, in the middle of the part being constructed at/that time. 

Q. What part was being constructed? A. The part of the building 
that's near First Street. 

Q. How many stories were there in that building? A. Seven 
stories, I think, and a penthouse, I think. Iam not sure about how many. 

Q. Was there part of the Acacia Building previously constructed 
and not being worked on? A. Yes, sir. 

Q. What street did that old part of the building face? A. Louisiana 
Avenue. 

Q. And what streets did the newly constructed, or the building that 
was under construction face or adjoin? A. First Street from Indiana 
Avenue and First Street which runs together to D Street, almost to D 
Street. 

Q. Then I ask you to tell us where the entrance was that you were 
bringing the material in from the truck? A. Well, it was on the south 

side of -- I mean the east side of the building, which we called the 
back, and the entrance I would say was approximately middleway of the 
new part of the building being erected. 

Q. And you said the trucks came in from the New Jersey Avenue 
entrance tothere? A. Yes, sir. 

Q. Was there a parking area there or not, sir? A. Yes, sir. 

Q. Was there a materials yard or a space for storage of materials 
or not? A. Only a small portion, which was used mostly for brick and 
cinderblock being unloaded, and there was some large pipe being stored 
there. 

Q. When you were asked by your foreman to help unload the truck 
and you said you started to do so, what materials were you asked to un- 
load from the truck? A. Well, there was angle iron on the truck and 
there was some duct work that had been formed that was on the truck. 

Q. Will you describe angle irons for us, please? A. Well, it'sa 
steel angle. It's made in. an angle shape, twenty foot long. 
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Q. Is it shaped somewhat like a rod? A. No, sir, it's not round. 
It has square corners. 
41 Q. It's steel and it's a long piece of steel with square corners, you 
say? A. Yes, sir. 
* * * * * 
Q. How big are the diameter, or what circumference? A. They 
come in different sizes. The ones that we happened to be carrying at the 


time was approximately 3/16ths of an inch thick, 2 by 2. 


Q. And can you tell us approximately the weight of each of those 
lengths of angle iron? A. No, sir, I don't have any way of knowing the 
exact length -- I mean, the exact weight. 

Q. Give us'your best approximation. A. I'd say the part that we 
were carrying weighed approximately 150 pounds. 

Q. And how many lengths of angle iron did that consist of? 

A. Iam most sure that it was three. 

Q. You say we. Was someone helping you carry this? A. Yes, sir. 

Q. Who was helping you? A. A man named Joseph Morris. 

Q. By what company was he employed? A. Gishner. 

Q. When he was called to help you by your foreman, was he working 
on the same floor with you or in another part of the building? A. He was 
working in another part of the building. I don't know exactly where. 

Q. When you started to carry this material in, the angle irons, with 
Joseph Morris, had you made any previous trips of unloading that morning 
or not? A. No, sir, this was the first one. 

Q. Where were you taking that angle iron with Mr. Morris? A. In- 
side the building on the first floor. 

Q. How were the two of you carrying the angle irons? A. Iwas 
on the front end of the angle, had it in my arms, resting against my hip. 

Q. What was Mr. Morris doing? A. He was carrying the other 
end, the back end. 

Q. And what part of the building was it your intention to take the 
angle ironsto? A. Just inside the first floor. 

Q. As you were carrying that angle iron did anything unusual happen 
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43 or not? A. Just as we got into the building, there was a|scaffold 
there. There was no way of going inside with the angle except to go under 
the scaffold. We was approximately 25 foot, I would say, inside the door 
when I stepped on a pipe coupling, my foot rolled and I fell. 
Q. At the time you fell were you under the scaffolding or| not? 
A. Yes, sir, I was under the scaffolding. 
THE COURT: You stepped on what did you say? 
THE WITNESS: A pipe coupling, your Honor. 
BY MR. BAYES: 
Q. Had you seen it before you stepped on it? A. No, sir. 
Q. Will you describe the scaffolding you have just mentioned? 
A. Well, the scaffolding was made of rough materials. 
Q. What kind of materials? A. Well, it was a long trestle covered 
with boards over the top for a regular floor. 
Q. How large was this room into which you and Mr. Morris started 
to carry the angle iron? A. About forty or fifty foot in width, sixty or 
seventy foot long. 
44 Q. And what stage of construction -- what was the progress of the 
work on that room? A. Well, the inside wasn't finished at all, there was 
no finished work done inside at that time. There was large beams over- 
head which had to be fireproofed and they were fireproofed at that time. 
Q. Had they been fireproofed before this occasion, before December 
30, 1953? A. Well, this time that I entered the building, this morning of 
the accident, was the first time that I had seen them. 
Q. What was the condition of lighting in the room you entered with 


the angle iron? A. There was no temporary lighting at all there. It was 
dark. 


THE COURT: There was no what? 
THE WITNESS: There was no temporary lighting at all. It was dark. 
THE COURT: What do you mean by temporary lighting? 
THE WITNESS: Your Honor, on construction jobs they run electric 

lines inside the building for temporary current and light. 
THE COURT: There was none here? 


THE WITNESS: No, sir. 
45 BY MR. BAYES: 

Q. Were there lines run into the room for that purpose? A. There 
was a line on top of the scaffold; no light. 

Q. Were there any lines.underneath the scaffold. A. No, sir. 

Q. How high was the scaffold off the floor? A. I'd say approxi- 
mately six foot. 

Q. What floor of the building was this room you are describing 
located in? A. Beg pardon? 

Q. On what floor of the building was this room you just described ? 


A. On the first floor, ground floor. 
* * * *x * 


Q. Whose scaffolding was it? A. The plastering contractor. 


Q. The Hampshire Company? A. Yes, sir. 

Q. Were the plasterers working on that scaffolding that day or 
not? A. No, sir. 

Q. How long had that scaffolding been erected before that morning 

you walked in there, December 30, 1953? A. Well, I hadn't worked 
on this fourth floor more than just go up the steps. I had seen ita day or 
two before, had seen the scaffold there. 

Q. You had seen it one or two days before? A. Yes, sir, asI 
was going up the'steps. I didn't go inside, only just up the steps from 
the door. 

Q. What was the purpose of that scaffolding, if you know? A. To 
put the fireproofing around the steel beams. 

Q. What was that flooring to be used for? Was that for the use of 
workmen or not? A. The scaffold floor? 

Q. Yes. A. Yes, sir. 

Q. Tell us just how they used it. A. Well, they have to reach up 
high because the beams are holding the next floor. I mean, so they have 
to have a way of putting them high enough to reach them from the original 
floor. 

Q. So, the plasterers used that scaffolding as a flooring on which 
to stand to do the plastering work overhead, is that correct? A. Yes, sir. 
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* * * * * 
Q. Now will you tell us about what portion of this large room was 
covered by this scaffolding? Was all of it covered or one tenth of it 
covered or some other portion, sir? A. I'd say about 90 percent of it. 
There was only a small portion right around the door that wasn't scaffold. 
Q. That scaffolding was made up of rough lumber, you say, boards? 
A. Yes, sir. 
Q. For men to stand on. Were those boards fitted up close together 
or were there cracks between them, sir? A. Very little crack. They 


were close together. 
* * * * * 


Q. Mr. Tilghman, aside from those temporary lighting lines 
that you mentioned, which you said had no lights in them on this 
particular day when you went in there with the angle iron, what other 


sources of light were there for that room into which you walked with 
the angle iron? A. Well, they had windows on the side of the building, 
but those windows was covered with some cartons of insulation that had 
been stored in the building for some time. When the scaffold was built, 
instead of removing them, they placed them up and down beside the wall, 
just to move them out of the way. 
Q. Who placed them? A. Well, I didn't see the scaffold built, but 
they were there when I fell. 
* * * * * 
THE COURT: Let's simplify the question. What source] of light 
was there in the room? 
THE WITNESS: None other than natural light, your Honor, and that 
was dark. 
THE COURT: Why was it dark? 
THE WITNESS: Because the light was blocked from these cartons 


and the scaffold. 
* 


THE WITNESS: No, sir. 
BY MR. BAYES: 
Q. Were there lines run into the room for that purpose? A. There 
was a line on top of the scaffold; no light. 
Q. Were there any lines underneath the scaffold. A. No, sir. 
Q. How high was the scaffold off the floor? A, I'd say approxi- 
mately six foot. 
Q. What floor of the building was this room you are describing 
located in? A. Beg pardon? 
Q. On what floor of the building was this room you just described? 
A. On the first floor, ground floor. 
ak * * * * 
Q. Whose scaffolding was it? A. The plastering contractor. 
Q. The Hampshire Company? A. Yes, sir. 
Q. Were the plasterers working on that scaffolding that day or 
not? A. No, sir. 


Q. How long had that scaffolding been erected before that morning 
46 you walked in there, December 30, 1953? A. Well, I hadn't worked 
on this fourth floor more than just go up the steps. I had seen it a day or 
two before, had seen the scaffold there. 
Q. You had seen it one or two days before? A. Yes, sir, asI 
was going up the steps. I didn't go inside, only just up the steps from 


the door. 

Q. What was the purpose of that scaffolding, if you know? A. To 
put the fireproofing around the steel beams. 

Q. What was that flooring to be used for? Was that for the use of 
workmen or not? A. The scaffold floor? 

Q. Yes. A. Yes, sir. 

Q. Tell us just how they used it. A. Well, they have to reach up 
high because the beams are holding the next floor. I mean, so they have 
to have a way of putting them high enough to reach them from the original 
floor. 

Q. So, the plasterers used that scaffolding as a flooring on which 
to stand to do the plastering work overhead, is that correct? A. Yes, sir. 
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* ra * * * 
Q. Now will you tell us about what portion of this large room was 
covered by this scaffolding? Was all of it covered or one tenth of it 
covered or some other portion, sir? A. I'd say about 90 percent of it. 
There was only a small portion right around the door that wasn't scaffold. 
Q. That scaffolding was made up of rough lumber, you say, boards? 
A. Yes, sir. 
Q. For men to stand on. Were those boards fitted up close together 
or were there cracks between them, sir? A. Very little crack. They 


were close together. 
* * * * * 


Q. Mr. Tilghman, aside from those temporary lighting lines 

that you mentioned, which you said had no lights in them on this 
particular day when you went in there with the angle iron, what other 
sources of light were there for that room into which you walked with 
the angle iron? A. Well, they had windows on the side of the building, 


but those windows was covered with some cartons of insulation that had 
been stored in the building for some time. When the scaffold was built, 
instead of removing them, they placed them up and down beside the wall, 
just to move them out of the way. 

Q. Who placed them? A. Well, I didn't see the scaffold built, but 
they were there when I fell. 

* * * * * 

THE COURT: Let's simplify the question. What source] of light 
was there in the room? 

THE WITNESS: None other than natural light, your Honor, and that 
was dark. 

THE COURT: Why was it dark? 

THE WITNESS: Because the light was blocked from these cartons 


and the scaffold. 
* 
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49 Q. When were the cartons placed up blocking the windows? 
A. At this particular time that I went in and fell was the first time 
that I had seen them there. I had seen them on the floor before the 
scaffold was built. 

Q. Then, as you carried the angle iron in there, what was the 
condition of lighting in the place, that is, was it light like this courtroom 
or was it less lighted? A. No, sir, it was very dark. You could see a 
man in front of you but that's most the extent of it. It was dark. Not dark 
as night. 

Q. Not as dark as night? A. No, sir. 

Q. Could the floor area under the scaffolding have been lighted up? 
A. Yes, sir. 

Q. How? A. A temporary electric line, like was on top of it. 

* * * * * 
50 BY MR. BAYES: 

Q. On what! side of the building were the windows you referred to? 
A. It was onthe west side of the building facing First Street. 

Q. And will you tell us approximately what size those windows 
were? Large ones or small ones? A. Well, they were large, yes, sir. 
I don't know how-- 

* * * * * 
51 Q. Were you there every day before this happened for a period of 
a week ora month? A. Yes, sir. 

Q. Well, then, before this happened on Decsnber 30, 1953, how 

frequently did you see Turner's superintendent there? A. Every day. 
* * * * * 

Q. Mr. Tilghman, are you familiar with the custom in the building 
trade as to the providing of temporary lighting on a construction project? 
A. Yes, sir. 

52 Q. Customarily who furnishes that lighting -- 

MR. CASEY: Objection, your Honor. These are obligations im- 
posed by contract, if anything, under the electrical contract. This man 
hasn't testified he knew who had assumed this obligation on this job. 
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THE COURT: The question is not who assumes the obligation. 
The question is what is the customary usage in the trade, and if there 
is a customary usage I think that is admissible. 
MR. CASEY: I object on the ground it is irrelevant. 
THE COURT: Objection overruled. 
BY MR. BAYES: 
Q. What is the custom in the trade -- 
THE COURT: Is there a custom? 
THE WITNESS: Yes, sir. 
BY MR. BAYES: 
Q. What is that custom? A. The general contractor pays the 
expenses, the electric contractor puts temporary lighting in. 
Q. And who customarily orders it put in? 
MR. CASEY: I object, your Honor. This man has never 
THE COURT: Objection sustained. 
BY MR. BAYES: 


Q. Does the electrical contractor customarily install lighting 

53 without being asked by someone else to do so, sir? 

MR. CASEY: Objection, your Honor. This man has never testified 

that he was a superintendent for an electrical contractor. 
THE COURT: Objection sustained. 


x * * 


BY MR. BAYES: 

Q. What is the custom as to the electrical subcontractor providing 

temporary lighting on construction sites? 

THE COURT: He has already said that twice, that the custom in 

the trade is for the electrical contractor to install temporary lighting. 

Do not ask him a third time. 
BY MR. BAYES: 

Q. Are you familiar with the custom in the building construction 

trade as to who keeps the floor clear of objects on a construction site ? 


A. General contractor. 
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THE COURT: Just a moment. Just answer yes or no. Is there a 
custom in the trade? 

Q. Is there a custom, sir? A. Yes, ~- 

Q. Do you know that custom? A. Yes. 

Q. What is it? 

MR. CASEY: Objection, your Honor. In this case the obligation 
to keep it clean has been set by contract. Further, as I made the point 
at the bench and J thought this was cleared up, there has never been an 
allegation in pretrial in this case of debris being allowed on the floor. 

THE COURT: I do not think we are dealing with the question of 
debris. 

* * 
56 BY MR. BAYES: 

Q. Mr. Tilghman, how many years did you say you had been working 
as a sheetmetal worker in the building construction trade? A. Regular 

57 for approximately ten to fifteen years. 

Q. Inthe course of performance of your work during that period, 
how frequently have you worked on building construction projects, as 
distinguished from working back in your employer's. shop? A. Quite 
often, sir. I mean, sometimes you may work in the shop for a couple 
weeks, a month, sometimes you might even be in there six months, and 
then you might work outside for six months. 

Q. Can you tell us how many building construction projects you 
have worked on where you have worked in the building itself rather than 
working back at the plant? A. I can name quite a few buildings, sir. 

Q. Name some of them. A. The Apartment Hotel Building at 
3636 16th Street, apartment house on Adams Mill Road, I don't remember 
the number. There is one on Ogden Place Northwest, the Hecht Company 
Department Store in Silver Spring, two apartment houses on Connecticut 


Avenue, 2 General Electric office and warehouse building in Arlington, a 


new building at Connecticut and Florida Avenue, I don't remember the name ‘e 


of the building, the State Department building. 
Q. Where are you working now, sir? A. Iam employed by Lloyd 
E. Mitchell, a contractor out of Baltimore. 
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Q. Are you working on a building or are you working in a shop, 

sir? A. Working in an office, sir. 
THE COURT: I think you have shown sufficient. I think he is 
qualified to testify to pustom in the trade, if he} knows. 


BY MR. BAiaS: 
Q. Mr. Tilghman, is there a custom in the building construction 
trades as to what party, that is, one of the subcontractors or = owner 


or the general contractor, who is responsible for keeping the floor clear 
of objects? 

THE COURT: Just answer yes or no. Is there a custom? 

THE WITNESS: Yes, sir. 

BY MR. BAYES: 

Q. Are you familiar with that custom? A. Yes, sir. 

Q. What is it? A. The general contractor -- 

MR. CASEY: The same objection, your Honor, irrelevant and 
immaterial. 

THE COURT: Objection overruled. 

BY MR. BAYES: 

Q. Go ahead. 

THE COURT: You may answer. 

THE WITNESS: The general contractor. Most time where there 
is a lot of cleaning to be done, they divide theexpenses of it up, some- 
times, with the subcontractors. 

Q. But who is in charge of the work, sir? A. The general con- 
tractor’s superintendent, the foreman, whoever is in charge of the building. 

* * * a * 
CROSS EXAMINATION 
BY MR. CASEY: 

Q. Mr. Tilghman, is it your testimony, sir, that you were working 
on the fifth floor of the Acacia Building when your foreman asked you to 
to go down and help unload the truck? A. Yes, sir. 

Q. The fact is you were working on the fourth floor, weren't you, sir ? 
A. No. 
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Q. Do you remember giving your deposition in this case, Mr. 
Tilghman, on May 28, 1957 in the presence of your own attorney and 


other attorneys for other parties inthis case? A. Yes, sir. 


Q. And your testimony at that time was under oath, sir? <A. Yes, 


MR. CASEY: On page 20, if the Court please. 
Q. In that deposition under oath, Mr. Tilghman, didn't you give 
the following testimony in answer to the questions that I will read: 
"Q. Which floor were you working on? 
"A, Well, I had been working on the fourth floor, 
but this particular time when I got hurt was on the first 
floor. 
"Q, What had you been doing on the fourth floor? 
"A, Installing duct work. 
"Q. And why did you go down from the fourth floor 
to the first floor? 
"A. The foreman came up and asked four of us to 
go down and help unload a truck." 
Did you give that testimony under oath in your denosicion sir? 
A. Idon't remember anything about the fourth floor. If that's what it 
says, maybe I said that. 
* * * * * 

63 Q. Now, sir, to get to the fifth floor when you came to work that 
morning you entered the building, I assume, at the first floor? A. Yes, 
sir. 

Q. And how did you get from the first floor to the fifth floor to 
undertake your day's work? A. The stairway. 

Q. Where was that stairway with reference to this scaffold? 
A. There was a ‘stairway near the door in which we entered, and there 
was another stairway. As to which stairway I went that morning, I do 
not know. 

Q. Do you remember whether or not you saw the scaffold on that 
morning when you entered the first floor and started to go up to your 
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day's work on the fifth floor? A. I don't remember particularly seeing 
it that morning. 

Q. You had seen it on a previous day or two, is that correct? 
A. Ithink that I remember the scaffold being there before that, 
64 Q. And you had seenit? <A. Yes, sir. 

Q. Now, how did you get from the fifth floor to the first floor 
when you went downstairs after your foreman asked you to unload the 
truck? A. Down the stairway. 
Q. And you went down the stairway to the first floor? A. Yes, sir. 
* * * * * 
Q. Mr. Tilghman, when you came from the fifth floor down to the 

first floor after you had been told to help unload the truck, you/had to 
come down to the area where the scaffold was, did you not, sir? 
A. No, sir. 
Q. Didn't you go out the backdoor at that time, sir? A.) I went 
down the stairwell on the northeast corner. 
Q. Didn't you go out the backdoor at that time, sir? A.| That is 
the backdoor there, yes, sir. 
Q. And it's the backdoor that you entered through when you had the 

65 angle irons, isn't that right? A. Yes, sir; two different doors, 
though. 
Q. That isn't the same backdoor, is that right? A. No, sir. 
Q. You didn't go out the backdoor near the loading platform, is that 
correct? A. The loading platform, sir, is between the two doors. 


Q. And these two doors are separated by a loading platform, is that 
right? A. Well, I wouldn't say they exactly are separated by jit, but the 
loading platform is between the two doors. 

Q. And you went out a different backdoor when you went |out to the 
truck, is that correct? A. Yes, sir. 

Q. At that time did you see the scaffold, sir? A. Not at that time, 
no, sir. 

Q. That is the same scaffold that covers ninety percent of that 
room? A. Approximately, yes, sir. 
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Q. But you didn't see it at that time, is that correct? A. I couldn't 
have seen it. 

Q. You made one trip from the truck with a load of angle irons 
before your accident ever happened, isn't that correct; that is, your 
accident happened on the second trip? A. Not to where the scaffold 

66 was. 

Q. This was not your second trip, sir? A. Well, if I remember 
correctly, it could have been the second trip, but not where the scaffold 
was. This was the first angle iron that we had taken out of there. In 
other words, the angle iron was long. We had to find a place that we 
could lay it down! We couldn't lay it down just anywhere. 

* * * * * 

Q. Where did you take the first set of angle irons on your first 
trip? A. This was the first angle irons we taken in. 

* * * * * 

Q. You took something off the truck before you started taking angle 
irons off, is that correct? A. IfI remember correctly, sir, it was some 

67 duct work that we taken off first. 

Q. And where did you take the duct work, sir? A. Well, I don't 
remember exactly which floor, but when the duct work comes from the 
shop it has numbers and all on the fittings to identify where they are to 
be put. Mr. Matthews would tell us where to take them. 

Q. You todk that duct work in through the same backdoor, sir, that 


is, the backdoor that you used just before your accident happened ? 


A. Yes, sir, which the door opens right at the stairway. 

Q. That, as I recall, sir, as you come in that door, there is a small 
area over which there was no scaffold and then the scaffold starts, is that 
right? A. Yes, sir. 

* * * * * 

Q. I didn't ask you where you put it, sir. I just -- you just told 
us, as I understand it, when you took the duct work off on your first trip 
you entered the building in the same backdoor that you used just before 

68 the accident occurred? A. Yes, but that door entered the stairway. 
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I mean, it wasn't right at the scaffold. 

Q. The scaffold starts a very short distance from that door? 
A. Not very far. 

Q. As you explained on direct examination, is that right? A. Beg 
pardon, sir? 

Q. As you explained on direct examination, the scaffold is a very 
short distance from that backdoor? A. Not very far. 

Q. And the area around that backdoor was the ten percent of that 
room that wasn't covered by scaffold at the time of your accident, isn't 
that correct? A. Yes, sir, around the doorway there. 

Q. So that when you brought the duct work in, you could see the 
scaffold and it was dark under it? A. Well, Ididn't. I didn't see it 
until I got to it. 

Q. Onthe second trip? A. Yes, sir. 

Q. Now, on the second trip, when you got to the scaffold, |you could 
and did see that the scaffold was there and it was dark under it, isn't that 
correct? A. The first trip with the angle iron, yes, sir. 

Q. And you saw that the scaffold was there and it was dark under- 
neath it before you started to go under the scaffold, isn't that correct? 
A. Yes, sir, I could see it was dark, but, I tell you, we was trying to find 
a place to put the angle iron down. We just throw it down on anything. 

Q. And no one had told you where to take this? A. Mr. Matthews 
said to take it on the inside to the first flcor. 


Q. And you were going to find some place on the first floor to 


place it? A. Yes, sir. 
Q. And you decided that you'd start under the scaffold with it to 
find a place to put it? A. We didn't know where else to put it, 
* * * * * 
Q. And you were on the front end of the angle iron? A. Yes, sir. 
Q. You were leading Mr. Morris who was behind you on|the other 
end? <A. Yes, sir. 
Q. Some twenty feet behind you? A. Yes, sir. 
Q. You then got to the scaffold and saw the scaffold was there, is 
that correct? A. Yes, sir. 
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@. And that scaffold, as I understand it, was about six feet high? 
A. Yes, sir. 

Q. Now, you testified on direct examination, as I understood, 
there were temporary electric lines on top of the scaffold? <A. Yes, sir. 

* * * * cd 
Q. How tall did you stand December 30, 1953? A. Five foot four. 
Q. And the scaffold was about six feet high? A. Yes, sir. 


* * * * * 


71 Q. How could you see that electric line, sir, on top of the six 


foot scaffold? A. Well, the line wasn't laying down on top of the scaf- 
fold, it was above the scaffold. 
Q. It was strung through the air, was it? A. There were beams 


overhead, sir. 

Q. And you could see it going across the beams? A. That's right. 

Q. And you could see that there were no electric lights on this 
line? A. No, sir, there wasn't any light there. 

Q. You sould see the scaffold and the scaffold was a wooden scaf- 
fold? <A. Yes. 

* * * * ss 
73 Q. And there was a concrete floor in this room at the time of your 
fall? <A. Yes. 
* * * * * 

Q. At the top of the cross pieces, the top of the boards that formed 
the trestle, wasn't there something to which they were affixed before the 
planks were put on there for the plasterers to walk on? A. Do you 
mean in the form of a railing like? Is that what you are saying, sir? 

Q. No, sir. At the top of these members that went in the inverted 
V-shape and the cross pieces, wasn't there a board at the top -- A. Sure, 
I explained that. It was a two by ten. | 

Q. And that was two inches thick and extended down ten inches from 
the top of the cross pieces, is that right? A. Yes, sir. 

Q. So that it extended down to a distance that would require you, at 
five feet four, upon approaching this six foot scaffold, to bend down before 
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you go under the scaffold, is that right? A. Just tilt the head a 
little like that (indicating). 
Q. You bent down, didn't you, sir? A. No bending down, It was 
high enough so I just tilted my head a little. 
Q. You had to bend down a little bit, would that be fair to say? 
A. Yes, sir, a little bit. 
Q. So that when you approached that scaffold after coming through 
the door, you were carrying these -- was it four angle irons? A. I 
don't remember exactly how many it was, sir. 
Q. It was about four? A. Approximately three. Maybe it could 
have been four. 
Q. You were carrying them on your left side against your left 
hip? A. No. 
Q. Against your right hip? A. Yes, sir. 
Q. You were in front of those angle irons and you approached the 
trestle that had the inverted V members, cross pieces and that|two by 
ten that extended down to below the top of your head? A. No cross 
pieces except next to the boards where the boards were laying on. 
Q. And you could see ahead of you that it was dark, is that right? 
A. Yes, sir. 
Q. So you bent down a little bit and started into this dark area 
below the scaffold, is that correct? A. Yes, sir. It wasn't pitch dark, 
sir. It was just dark enough that you couldn't see very plain. 
Q. Well, it was light enough for you to take the angle irons in there 
in the hope of seeing and recognizing a place that would be appropriate, a 
good place to put the angle irons, wasn't it? A. We were hoping to, yes, 
sir. 
Q. So that the light down there was sufficient for you to hope that 
even after you got further removed from the backdoor and further down 
under this scaffold you would be able to see a spot where they would fit 
and it would be a good place to leave them, is that correct? A. We didn't 
have to find an exact spot that they would fit. The only place we were 
interested in is a place to lie them down where we wouldn't have to stumble 
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over them or something, just anywhere that they would lay down to keep 
from somebody falling over them. 
77 Q. You were going to find some place where hey would be safe 
under there? A. Well, we hoped to. 

Q. So that the light down there was good enough for that purpose, 
isn't that right? A. It was good enough we could get under it. I mean, 
as I say, it weren't pitch dark. 

Q. And this scaffold extended all the way to the far wall, did it, 
of the building? A. Yes, sir. 

Q. And as you looked under there and as you proceeded before 
you fell, you could see the way the scaffold was built, just as you have 
described to the Court and jury just now, is that correct? <A. Yes, sir. 

Q. And as you went through there you also could see that there 
weren't wheels on the bottom of the scaffold? A. I didn't have time to 
look and see all of that, sir, before Ifell. After I fell I could see what 
the scaffold was like. 

Q. When you fell the lighting didn't improve, did it? A. No. 

Q. No one brought a lantern to you or a flashlight? A. No, it 


wasn't that dark. I explained it to you, it was dark but it wasn't pitch 


18 dark. 
* * * * * 


Q. How far |was it past the door when you fell, past the first part 
of the scaffold under which you passed? A. It was far enough that the 


twenty foot length of angle iron was inside the building. The man on the 
other end was inside the door. 


Q. So the area around the door that had no scaffold over it was by 
the door and that had adequate lighting, did it, before you got under the 
scaffold? A. Well, it didn't have adequate lighting. I mean there was 
some daylight, I would say. It did have a little more lighting right around 
the door than it did under that scaffold. 


Q. The door was open, wasn't it? A. No. 
79 Q. The door was closed? A. It hada weight with a roller anda 
piece of rope so that it would swing open and then would close by itself 
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after you turned it loose. 
Q. You could keep it open? A. By propping it, yes, sir, 
Q. And you had to open it to pass through it and bring the twenty 
foot angle iron through it? A. That is correct. 
Q. And then Mr. Joseph Morris had to follow you through, is that 
right? A. Yes, sir. 
Q. When it closed it cut off the natural light that would come through 
the door? A. What was there, yes. 
Q. There was plenty of natural light outside the door, wasn’t there? 
A. Yes. 
Q. And this was a big door with a weight on it? A. No,|it wasn't 


very big, approximately three foot, I would say, by five, six foot. 
Q. And you let that door close and didn't open it and fix it so it 
would stay open before you went under the trestle, is that correct? 


A. Yes, sir; we didn't know we needed to. 

Q. Before you went under the trestle you could see that there 
wasn't any natural lighting down there, couldn't you? A. I didn't notice 
that until I got to it, sir. 

Q. When you got to it you could see that situation? A. Yes. 

Q. But rather than opening the door before going under the scaffold 
you went right ahead into the darkness to see if you could find a safe place 
to put the angle irons, is that correct? A. We were only interested in 
just getting the angle iron inside the door. It was cold weather. I mean, 
most people are not going to stand around playing with a door when they 
got a load of angle iron in their arm. They can't very well stand there 
holding it like that. 

Q. But you could put it down. There was nothing to keep you from 
putting it down? A. Well, if we had to we could have dropped it, maybe, 
on our feet. 

Q. Sir, you could have put them onthe floor. There was only 150 
pounds between two men? A. About that. 

Q. One man has no problem lifting an angle iron alone, one angle 
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iron? A. No. 

Q. So you could have put them down. A. We could have dropped 
them, yes. 

Q. But you went ahead instead, is that correct? A. Yes, sir. 

Q. Now, sir, the windows, were they completed; that is, were 
there windows in the spaces for the windows on this first floor level? 

A. You mean glassed in? 

Q. Yes, sir. A. The glass was in, yes. 

* * * * * 

Q. As you came in the door and started under the scaffold, the 
wall that was straight out from you if you walked directly ahead. 
A. Yes. 

Q. There were windows on that wall, is that right? A. Yes, sir, 
that's where the cartons were stored. 

Q. And the bottom of those windows was the usual sill height, just 
about the height of a normal window? A. I mean, I don't remember ever 
checking to see how high they were or anything. I mean, I never did that. 

Q. Was your best recollection, sir, that the bottom of those windows 
was the normal height of a window sill? A. I would say so, yes, sir. 

I mean, I never checked it. 

Q. And those were quite high windows, were they? A. They were 
large windows. 

Q. They would extend from perhaps sill height, which might be 
three feet, to certainly a point above the scaffold, which was about six 
feet? A. Yes, sir, they were above the scaffold. 

Q. And these were unusually wide windows when compared to the 
windows we all know in our homes, the windows we might know in our 


offices, weren't they, in a modern building of this sort? <A. Yes, sir, 


they were large windows. 

Q. And there would be a space of about three feet from the window 
sill to the bottom of the scaffold, is that correct; that is, from the three 
foot point to the six foot point? A. Yes, sir, they were that much. 
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Q. And these windows went right along the side of the building, 
did they? <A. Yes. 
Q. And every single one of those was blocked by a carton, is that 
correct? A. Well, I wouldn't say that every one of them all the way 
down the wall was blocked, but right inthat area. I mean, that wall in 
that particular room must be sixty or seventy foot long. 
Q. And this space of three feet between the window sill and the 
bottom and the top of the scaffold on a sixty foot wall was one hundred 
percent covered by cartons, is that correct? A. No, sir. 
Q. How much of that seventy foot wall was covered by cartons at 
the window level? A. Sir, I never measured or anything. All I know, 
there was a bunch of them stored right beside the wall all the way down 
there, 
Q. How high did those cartons stand as they were packed there ? 
A. There were two heights of them. I don't know if they were thirty 
inches or thirty-six inches but they were up -- 
* * * * * 
Q. And how many or how much of that seventy foot wall was 
covered by cartons at the window level? A. Sir, I was hurt, J didn't 
bother to count them, I didn't bother to see how far they reached down 
that wall. 
* * * * * 
Q. How nearer were youtothem then? A. I just now said that 
we had the length of angle iron inside the building. 
Q. That was about twenty feet? A. Twenty foot or maybe twenty- 


five. 
* 


* * * * 


Q. When you could see them over there, how much of that seventy 
foot wall on the window level was covered by cartons? A. I just told 
you, I think, sir, that I don't know how much of it was covered. 

Q. Would you say that half of that seventy foot wall at the window 
level was covered by cartons? A. I'd say there was more than half. 

Q. Sixty percent? A. Well, a rough guess, yes, sir. I/mean, it 
would be more than that even. 
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Q. That would leave something between twenty and thirty feet of 
that wall that was completely open at the window level, wouldn't it? 
A. Well, I don't know what percentage, but something near that, 

Q. Now, sir, the wall to your right when you entered that room, 
did that have windows onit? A. Wall to the right would be a solid 

wall, a partition. 

Q. A solid partition? <A. Yes, sir. 

Q. Did that go all the way to the ceiling? A. Yes. 

Q. And the wall that the backdoor was on, did that have any win- 
dows inthat room? A. Yes. 

Q. And how many windows did that have? A. I don't know if it 
was two or three, but there was a window there, Iam sure. 

Q. They were also unusually wide windows when compared to the 
windows we know in our conventional homes and offices? A. Yes." 

Q. That too would be a seventy or eighty foot wall, wouldn't it? 
A. Yes, but there is not as many windows there. There is only two 
or three windows there. 

Q. Because that has two doors, that wall? A. No, there is no 
door. The door was down a little further. 

Q. It has the stairwell vestibule into which you come through the 
backdoor? A. Yes, sir, and then also part of the old building takes up 

87 some of that wall there. 

Q. Now, was there anything blocking those two or three windows? 
A. Yes. 

Q. What wasthere? A. I don't remember what kind of material 
was there, but there was something that was stored up underneath that 
scaffold there. 

Q. Those windows, like the ones on the other wall, started at about 
the three foot level? A. They were about the same size windows? 

Q. And they were so high that they would go above the six foot level 
of the scaffold, isn't thattrue? A. Yes, sir. 


Q. You can’t remember what was in front of them? A. No, sir. 


I mean, I was hurt; I couldn't go around looking to see what was there. 


89 
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Q. But there was light coming through them? A. No, there was 
very little light. 
Q. What was in front of them, can you tell us what was keeping the 
light out of those windows? A. No, sir; I just told you I was hurt, I 
couldn't go over there to see. I mean, I couldn't be checking alll that. 
I was only sitting on that tool box where they helped me to get to after I 


was hurt. 

Q. Can you tell us how much of those windows, whether a third of 
those windows were covered with something, or half? That is, the win- 
dows that were on the wall that the backdoor pierced. A. No, sir, I 
can't tell you how much was covered. The only thing I know, it was dark 
enough under that that there should have been a temporary light there. 

Q. I didn't ask you that, sir. You don't know what percentage of 
the windows on the back wall were covered with something? A. No, I 
don't know what percentage. 

* * * * * 

Q. You don't know what was in the cartons, do you, sir?) A. I 
never opened one of those cartons, but the cartons had been piled out 
from the windows in a pile for some time. We earlier, before the scaf- 
fold was there, had eat lunch sitting on them, several days, several times 
at lunchtime. 

* * * * * 

Q. And when you fell you could see there was a pipe coupling that 
you fellon? A. After I fell down, yes, sir. 

Q. You didn't see the pipe coupling before you fell? A. No. 

Q. And you knew that on construction sites there frequently are 
tools, fixtures, things that are about to be installed, and debris underfoot, 
don't you, after your years inthe business? A. Usually pipe] couplings 
are kept ina barrel, a box, or they are piled in a corner. 

Q. I didn't ask you about pipe couplings, sir. You know that there 
are things on the floor surfaces of a big building under construction when 
you have got several trades, isn't that a fact, sir? A. Materials that are 
usable; they usually take the trash out and clean it up. 
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Q. During the day, sir, didn't you know as of December 30, 1953 
that on a big construction site with many trades at work there are things 
on a walkway surface, that is, fixtures, tools and waste material and 
debris? A. Not onthe walkway surface. They keep materials stored 
inside the building, sir, certainly; they have to, but they don't have to 
have trash laying around on the floor. 

Q. You ordinarily, sir, keep the areas open for walking clear, is 
that correct? A. Usually they do, yes, sir. 

90 Q. So that you try to keep your corridors and your gangplanks 
where your wheelbarrows go and areas like that clear of debris, is that 
right? A. Where your walking space is, yes, sir. 

Q. So, if you want to store something that can trip somebody you 
ordinarily chose an out of the way place, like a spot under a scaffold, as 
you were going to do with your angle irons, isn't that your experience in 
the trade? A. No, sir, we don't make a practice of trying to store some- 
thing in somebody's way. 

Q. Yes, sir.! So, you choose something like, as you were that day, 
a spot under a scaffold that is out of the way? A. There was no where 
else to put it, sir, and the boss had told us to take it inside. 

Q. Now, sir, did you see any electric light fixtures in the area 
where you fell that’ were not illuminated; that is, lights that were there 
put simply not lit or not working or not turnedon? A, I didn't notice 
any light fixtures, sir. I mean, I know there wasn't any light there. There 
wasn't any electric lights. 

* * * * * 

Q. Isn't it a fact, Mr. Tilghman, that your own employers, 

91 Gishner's Office Drafting Shop on this job site was directly ahead 


of you and that in that shop they had electric lights which were illuminated 


and burning at the time you fell? A. Yes, sir, they had lights in the 
shack, with the door closed. 


* * 


Washington, D. C. 
June 27, 1960 


* * * * 
CROSS EXAMINATION (Continued) 
BY MR. CASEY: 
Q. Mr. Tilghman, the shack that Gishner, your employer, 
occupied on the first floor of the building, was, referring to the sketch 
that you drew, Plaintiff's Exhibit No. 1, was back in this area, was it, 


where I am pointing with my finger ? 
* * * * * 


Q. Now, sir, that shack had a window in it, didn’t it, a door and a 

window? A. It had a window on the end. 

94 Q. And there was sufficient light in that shack for Gishner's drafts- 
men to do their work? A. Yes, sir. The light wasn't shining towards 


where I was. 
Q. Now, sir, the place where you were under the scaffold, that was 


not a place where any work could be done, was it? It was too dark and 


there were the scaffold legs? A. Yes, sir, anyone couldn't do very much 
work under there. 
Q. About all it was good for was the purpose for which you chose it, 
to store something out of the way? A. It would have been possible, if 
there had been some light under there, for people to work. 
Q. But there was no work goingon under there, there wasn't the 
light under there and there were the scaffold legs there, is that correct? 
A. Yes, sir. 
* * * * * 
95 Q. So, after you fell you were helped toward the back wall, rather 
than toward the door that you had come in, is that right? A./ It was the 
only place they could find to help me to get to to sit down. 


* * * * * 


BY MR. WELCH: 
* * * * * 


Q. And did they make you comfortable there until they got someone 
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to take you? A. Well, they done the best they could, I guess. 

Q. What did they do? A. They just helped me over to the box 
and stood there with me a minute or two. 

Q. Could you'see the box? A. I was sitting on it. 

Q. Well, could you see it? A. Yes. 

Q. And could they see it as they approached it to put you on it? 
A. Idon't know, sir. 

Q. Could you see it as they went up to it with you? A. When I got 
to it, yes, sir. 


Q. How far away from it could you see it? A. Idon't know that, 


Q. Some little distance, couldn't you? You saw where they were 
taking you? A. Yes. 

Q. Now, these scaffolds that you were talking about, they had cross 
members to support them, didn't they, like an X, from one side to the 
other, from one end to the other? A. Well, it didn't reach from one side 
to the other. They were crossed. I mean,.they were on an angle. 

Q. And how many of these scaffolds were there? A. Well, quite 

a bit -- the largest portion of the room was scaffold. 

Q. How many of the scaffolds were there? A. I don't know, sir. 
I was hurt, I couldn’t get up and examine them. 

Q. You had been going through there every day?) A. No. 

Q. How did you get to your working place? <A. I was working 
on the upper floors. 

Q. How did you get there? A. Stairway. 

Q. And wasn't that the same stairway you came down to get these 
angle irons and things that you carried out of the truck? A. No. 

Q. Hadn't you been in there before at all? A. Yes, sir. 

Q. How manytimes? A. I don't know, sir. 

Q. Well, hadn't it been on several occasions, sir? <A. Well, I 
had been in there before the scaffold was ever put there, sir, yes. 

Q. After the scaffold was put there, how many times had you been 
in and out there? |A. I hadn't been there before -- after the scaffold. 
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99 That was the first time. : 
Q. When you came down the stairs to go out to unload the truck 
did you have to crawl under the scaffold? A. No, sir. 
Q. How did you get under them? A. I walked under them. 
* * * * * 
103 Q. You said this was the first time you had been in there since 
the scaffolds had been put up inthere? A. In that area, yes, sir. 

Q. And didn't you say that the scaffolds had been in there for 
104 two days? A. It could have been more. 
Q. Didn't you say that they had been there for two days? A. Yes. 

Q. Well, if you hadn't been there in that area for two days how do 

you know? A. I had been in this door where we entered before. I had 
seen the scaffolds there before but had not examined them. 
Q. Did you examine them that day? A. I saw them after I fell. 

Q. Well, what do you mean you examined them? A. I didn't 

know what was under it or top of it or anything. 
Q. And you didn't look to see what was under it or top of it until 
after you fell? A. I had no reason to. 
Q. And you did actually see them there before that day, didn't you? 
A. Just passing through the door up the steps, yes. 
Q. So, you did go through there and up the steps before that day 


when the scaffolds were there? <A. No. 
* * * * * 


105 Q. When you saw them on the day prior, or two days prior, when 
you went in there, where were the cartons? A. I didn't see any cartons. 


I don't know, sir. 
Q. Were there any artificial lights? A. No. 
Q. Will you wait until I finish, please. On the day previous, when 
you saw them, when you saw the scaffolds in there; not the day you fell, 
the previous time? A. I didn't see any light. 
Q. Do you know whether there were any, whether you happened to 
see the lights or not? A. I said I didn't see any. 
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Q. On the day previous, when you went through there and saw the 
scaffolds, could you see all right to go onthrough? A. I could see to 
go up the steps the way I was going. 
Q. Was there any difference in the lighting on that date than on 
the day you fell? A. Not that I know of. 

106 Q. And you saw all right to go up and down the apart A. There 

was light where I went in at, yes. 
Q. Where did you go inat? A. There is a stairway -- 
Q. Where did you go inat? A. The door. 
Q. The same door that you carried these angle irons in? A. Yes. 
Q. You testified, did you not, on Friday, that there was no one 
working on the scaffolding on the day that you fell and were hurt? 
A. That's right. 
* * * * * 

108 THE COURT: I think there should be some record of that because 
the record as it is now, the transcript would not show where the drafting 
office was. 

MR. WELCH: Iam perfectly willing to have him mark it, your 
Honor. Do you want to mark where the drafting office was, sir? 
(The witness placed a mark on Plaintiff's Exhibit No. 1.) 
* * * * * 

114 BY MR. RICHARDSON: 

Q. Now, Mr. Tilghman, you say that you see: over a coupling. 
What kind of coupling was that? A. A black iron pipe coupling. 


* * * * * 


Q. You don't know the size of the coupling? A. I'd say about an 


inch or an inch and a half; small one. 
* * * * * 


115 Q. That is to say, a pipe fitting used to join two pieces of pipe 
together? A. Yes. 
* * * * * 
116 Q. How did it trip you? How did it cause you to fall, sir? A. The 
coupling rolled. 
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Q. And you can't explain it further than that? A. Well, I don't 
know hardly how to put it in words any better. My foot, rolling the way 
it did, it threw me off balance, I fell. 
* * * 

117 JOSEPH A. MORRIS 
called on behalf of the plaintiffs, having been duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 

* * * * * 
THE COURT: Was there such a custom? Can you answer yes or 
no? Is there a custom as to who is in charge of the work? 
THE WITNESS: Yes, I would say so. 

BY MR. BAYES: 
Q. Do you know what that custom is? A. In some jobs the sub- 

contractors are supposed to clean up their own -- 

MR. WELCH: I object, if your Honor please, that is not responsive. 
THE COURT: Objection overruled. 

* * * * * 

122 MR. RICHARDSON: May it please the Court, I note an objection 
to this gentleman testifying as an expert. 

* * * 
124 BY MR. BAYES: 
Q. Was that custom in effect when you were working on the Acacia 
Building? 
MR. CASEY: Objection, your Honor. He has shown no knowledge -- 
THE COURT: Objection overruled. 
THE WITNESS: I couldn't say because I was not in charge. I was 
only a worker. 
* * 

125 BY MR. BAYES: 

Q. While you were working on the construction of the Acacia 
Building did you have occasion to work at any time with Roger |Tilghman? 
A. Only once. 
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Q. When was that? What was the occasion? A. That was the 
morning that he was hurt. 

Q. Tell us how it happened. A. Well -- 

Q. I withdraw that question. Where were you working just before 
that on that day? A. I was on either the second or third floor. Iam 
not real sure which one, but it was one or the other. We moved back 

126 and forth so many different times. 
* * * * * 

Q. Just how the accident happened in which Mr. Tilghman was hurt 
that you say. A. Well, what happens when a truck load of material comes 
in is that the boss usually goes and gets the men closest to where the 
truck is and we have to unload and take this material in the building. 

And I happened to be one of them that morning.that was elected for this 
job. And we work in pairs, but we are not always paired up when we go 
out to pick up material to take in a building, it just depends on who is -- 
like this angle iron'we were hauling, Roger happened to be on the end of 
it and you just grabbed the other end and take it in the building and put it 
down wherever the boss tells you to put it down. And in going in the build- 
ing, we managed to/get in the building all right but after he was inside of 
the building a few feet he fell with this angle iron on his shoulder. And 
some fellows went over and picked him up and they took him over and 
sat him down. And someone else helped me take this angle iron over 
and put it down. 

Now, to what extent he is hurt, I couldn't say. What he fell over I 
couldn't say, but there is stuff on the floors on all jobs that a man could 


127 very easily fall over most anything on the floor. | 
* * * * * 


128 Q. What was the weight, approximately, of the load you and Mr. 
Tilghman were carrying? A. I couldn't very well say because I have 
even forgotten the size of the angle iron, but I imagine it would be, I will 
say, about 75 or 80 pounds. 


* * 
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Q. What was the -- will you describe the inside of this large room 
that you took the angle iron into? A. It was a real large room. I 
couldn't say what size it is, but it looked like, to me, it was at least 50 
foot wide and the length of it I would say a good half a block long. 

Q. What was the state of progress of the work; that is, was it just 
beginning or was the building near completion or what? <A. No, at the 
time they had scaffolding up for plastering and temporary lighting above 

129 that and we walked under the scaffolding. 

Q. Will you please describe the scaffolding for us as well as you 
can? A. Well, this scaffolding is set up on what you call jacks and then 
they put the boards across, and they are not close together, they are 
spaced approximately an inch and a half, some of them, or two |inches 
wide, all the way across the room. And the lighting is above that and 
what lighting you get on the floor is beneath this scaffolding. 

Q. When you and Mr. Tilghman carried the angle iron in there 
what was the condition of lighting under the scaffolding? A. There. 


wasn't any light under the scaffold. It was above the scaffold. | And what 
light there was on the floor, it was coming through the scaffolding, be- 
tween the planks. 

Q. How would you describe the degree of light; that is, was it 


very bright or was it medium or was it less bright or what? A. I 
wouldn't say it was too good. I don't recall exactly how many feet the 
light was away from that particular spot, but I know it was very bad. 
Q. Would you describe it as being pitch dark or with having more 
light than that? A. No, it wouldn't be pitch dark, but I would say poor. 
* * * * * 

130 Q. Will you tell us what you mean by temporary lighting? A. That 
is two wires strung together with what we know as pigtails, spaced at 
intervals of I don't know how many feet, but as a rule they are around 
twenty-five to thirty or forty feet apart, with light bulbs in them and they 
are swung from most anything they can hang them from. 

Q. At what height was this line for temporary lighting in this room? 


A. I would say it would be at least about twelve feet off the floor. 
* % * * * 
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132 Q. Do you recall what that shanty was or whose it was? A. I 
think it was the company shanty, plus some others in there too. 

Q. Which company? A. Well, Gishner Company was one of them. 

Q. Where were you taking that angle iron, with reference to that 

shanty? A. A little in back of it, about the center of the building. 
mm * * * * 

Q. As you and Mr. Tilghman walked in with the angle iron did 
you observe any windows at the wall or on any wall? A. Yes, there 
was windows on both sides of the building. 

Q. Were the windows on the First Street side, that is, the side 
you were walking toward? A. Yes. 

Q. Was any light coming in through them or not? A. Yes, there's 

133 some coming in, but there is a lot of material piled in between 
where we were walking and in the back part of the building, we will say. 

Q. Did that have any effect on the light coming in from those win- 
dows or not? A. Yes, it would cut down considerably the amount of the 
light. 

* * * 
136 CROSS EXAMINATION 
BY MR. CASEY: 

Q. Mr. Morris, for what purpose was Gishner's shanty used that 
was inthis big room? A. That was for the boss and the drafters, men 
that do the sketching, to work at. 

Q. Does that shanty have a window init? A. Yes. 

Q. And it had a door too, didn't it, sir? A. Yes. 

Q. And there was electric light inside that shanty? A. There was. 

Q. Now, sir, when you entered the door with Mr, Tilghman did you 
arrange to hold the door open so that the natural light would come through 
the door and follow your path after you entered it? A. Well, I was in 
the back and, of course, the angle iron would keep the door from closing. 

Q. Did you do anything to block the door to keep it open after you 
passed the door so that it would permit natural light to follow your course? 

137 A. Well, sometimes we do that. Of course, if there isn't much to 
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be hauled in we don't bother withit, but ifthere is any amount -- 
Q. Iam talking only about the morning of the accident. You didn't 
do it the morning of Mr. Tilghman's fall? A. No, I didn't because I 
think this was my first or second trip. 
Q. Now, sir, the material that was in front of the windows didn't 
block all the windows, as I understand it, is that correct? A. |No, not 
all of them. 
Q. And they were very large windows if you compare them to the 
windows we all know in our homes or the average office window? 
A. Very true. 
Q. And these windows were much wider than the average window, 
in this modern building? A. I would say wider, yes. 
* * * * * 
138 Q. How far had you walked under the scaffold when Mr. Tilghman 
was twenty feet in front of you? A. I was just about at the edge of the 
scaffolding. 


Q. And he was about twenty feet in front of you? A. Yes. 
Q. So, he would be about twenty feet under the scaffold when he 


fell? A. Approximately that.. He was at the angle iron. 
* * * * * 


Q. So that he was approximately twenty feet from the area before 
the scaffold started, where the lighting was better, is that right? A. Ap- 
proximately twenty feet from the wall, I'd say. 

139 Q. In that area the lighting is better than under the scaffold? 
A. It's a little bit better there than under the scaffold, where you enter. 
* * * * * 
141 Q. And this scaffold was about how high, sir? A. I'd say I'd have 
to duck my head when I went under those cross pieces. 

Q. As a matter of fact, it was necessary for Mr. Tilghman, who is 
a shorter man than you are, to duck his head to get under the scaffold, is 
that not true? <A. Yes. 

Q. So that as you entered the scaffold you had to bend over more 
than Mr. Tilghman did? <A. Just a little bit, yes. 
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Q. And when you bent over you had this angle or the group of 


angle irons on your shoulder? A. Yes. 

Q. I suppose you bent forward then. That pushed the angle irons 
forward or toward Mr. Tilghman? A. Yes. 

Q. And Mr. Tilghman was at that time stooped over, carrying them 
on his shoulder, with his back to you? A. Yes. 

Q. So that would exert a force on the -- a forward force on the 

142 angle irons on Mr. Tilghman's shoulder? A. Some. 

Q. Just as you first bent over as you are entering the scaffold, is 
that correct, sir? A. Yes. But we were under the scaffold when he fell. 
We bent over and had been for at least twenty feet. 

Q. Now, sir,'did you check in at that Gishner shack when you came 
to work inthe morning? A. Yes, sir. 

* * * * * 

Q. And pursuant to your union agreement, or whatever arrange- 
ments you have, is it necessary for Gishner to provide something in the 
neighborhood of that shack for you to keep your tools in when you left at 
night? A. That's right. 

* * * * * 
143 Q. So, you would go to that shack each morning and each evening 
to check in and check out? A. That's right. 
* * » * * * 

Q. Was it the rule for all Gishner employees to check in at that 
shack, including -+ A. Not necessarily a rule, but most of the fellows 
stopped there in the morning if they were in ahead of time. 

Q. Did Mr. Tilghman do that, sir? A. I couldn't say that he did. 
Are you speaking about this one particular morning or at any time? 

Q. While you were on the Acacia job. A. Yes, he'd stop by at 

144 times, like anyone else would. 
* * * * * 
145 Q. And in your experience, you testified on direct examination there 


are always things on the floor on a big construction site? A. That is true. 
* * * * * 
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146 Q. And there was no work going on under this scaffold, was there, 
this morning? A. No. 
ak * a * 
RAYMOND E. COVEY 
called on behalf of the plaintiff, and having been duly sworn was examined 
and testified as follows: 
147 DIRECT EXAMINATION 
* * * * * 
153 THE COURT: Well, describe briefly the scaffolding. 
THE WITNESS: Well, it was four by four nailed upright and the 
usual bracing, and I think it was one by tens or one by twelves|criss- 
crossed around, and rollers underneath so they could move them around. 
I don't recall the actual size, but I think it was around twelve to fourteen 
feet square, and a couple of them bridged back and forth with-boards 
across to the scaffolding area. 
BY MR. BAYES: 
Q. What was the purpose of that scaffolding? A. Various trades 
use them, the plasterers, lathers, and even we used some of it at times. 
154 Q. What was the height of the scaffolding in the period of one to 
two days before this accident? A. Oh, I'd judge about five, six, maybe 
six foot. 
Q. What did the workmen use the scaffolding for, that is, their 
.- physical movements on the scaffold or about it? A. They used it to 
reach the ceiling overhead so they could hang the wires and the metal 


lath or duct or whatever we happened to be doing at the time. 
* * * * * 


155 Q. What lighting, what sources of light were there for that large 
room on the day this accident occurred? A. Well, I'd say the usual 
temporary lighting. 

Q. Will you describe it, please, sir? A. Well, most all construc- 
tion jobs are the same. I mean, it's just a series of wires hung and either 
pigtails or redheads hooked to them and about two hundred watt bulbs is 
the usual thing, fastened to the wires at different intervals. I mean, I'd : 
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say maybe twenty-five, maybe thirty feet apart, something like that. 
156 THE COURT: Keep your voice up, Mr. Covey. 

THE WITNESS: Maybe twenty-five, twenty or twenty-five feet 
apart, and sometimes closer. It all depends on how they are. It's usual 
on most construction work. 

BY MR. BAYES: 

Q. At what height was that wiring placed above the floor? A. Well, 
I'd say maybe eight, nine feet. 

Q. Was there any wiring for lighting under the scaffolding? A. To 
my knowledge, no, sir. 

Q. Inthe period of one or two days just before this happened, can 
you tell us what was the condition of the lighting on the first floor? 

A. Well, I'd say it was kind of dim or usual. I mean, like I say, it's not 
illuminated like it is in here. It never is on a construction job, I don't 
think, But -- I don't know what else to say about it. 

Q. On the day of the accident when you went to the central portion, 
that large room near your shack, what was the condition of lighting under 
the scaffolding area? Was it bright like this courtroom or was it pitch 
black or was it in between or how? A. Well, I'd say it would be dim. 

157 Q. Was it less so than the area out near the door where they 


entered to bring materials in? A. Naturally. 
* * *x, * * 


158 Q. I mean which one of the companies, if any one, was in charge 


of the whole premises? A. Well, Turner Construction was the general 
contractor. 

Q. Was Turner Construction Company in charge of the premises or 
not? A. Yes, sir. 

* * * * * 
159 Q. Did Turner Construction Company have a superintendent on the 

job at the Acacia Building? A. Yes, it did. 

Q. During what period of time of the construction? Was it during 
the entire period of the time or only for a small part of it or what? 
A. The entire time. 
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Q. Did you have personal acquaintance with that superintendent? 

A. Yes, sir. 
Q. Did he have a place of work, that is, an office or a headquarters 

or anything like that in the building? A. No, sir, it was across the street. 
Q. How frequently was that superintendent for Turner Construction 

Company present on the premises where the work was going on? A. Most 


of the time. 
Q. Would you say that he would be there practically every day in 
160 the week? A. I'd say he'd be there every day, yes, sir. 
Q. Who took care of keeping the premises clear of objects that 
might be a hazard to anyone walking through the premises? A. Well, 
that's up to the general. They usually backcharge the subcontractor. 
* * * * * 
Q. Now, as to those areas, floor space in the building where the 
construction work is going on, does the general contractor take care of 
keeping those cleared where persons are walking, or does someone else 
take care of that, sir? A. Well, like I say, ona construction work it's 
most everyone's trade to help one another, and the general does his 
part. I think the subs do their part, as far as that is concerned. 
* * * * * 
161 Q. Are you familiar with whether there is a custom in the building 
construction trade as to keeping areas where workmen walk cleared of 
obstructions? Is there such a custom? A. Well, it's all preached to 
everyone, the safety rules. I mean, that's all we fight for all the time, 
safety. 
Q. Who enforces them? A. Everyone on the job. 
* * * * * 
Q. If a subcontractor, doing work in a particular part of a construc- 
tion job, has permitted trash or debris to accumulate, is there anyone on 
the job, by custom of the trade in the building construction business, who 


162 can require that to be removed by the subcontractor ? 
* * * * * 
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THE WITNESS: Well, I'd say anyone, any subcontractor's fore- 
man can request anything to be cleaned up and cleared up, cleared out 
of the way. 

* * * * * 

164 Q. Mr. Covey, in describing the physical arrangement of the large 
room in the Acacia Building where this accident occurred, you have said 
that there was certain scaffolding there. Whose scaffolding was it, if 
you know, sir? A. I think it belonged to Hampshire. 

* * * * * 

Q. Do you know whose scaffolding it was, Mr. Covey? A. Yes, sir. 

Q. Whose was it? <A. Hampshire. 

165 Q. Directing your attention to the period of a week or so before 
this accident happened, did you observe anyone putting that scaffolding 
in place or not? A. I couldn't rightly say. That was built more than a 
week -- 

THE COURT: Speak up a little louder. 

THE WITNESS: I say I couldn't put any particular time on it. 

That scaffolding was there quite a while. 
BY MR. BAYES: 

Q. When the iscaffolding was put in place where you have described 
it in this large room where the accident occurred, who put it in place? 
A. Hampshire. 

* * * * * 


168 THE COURT: Iam going to ask these questions. Did you see the 


place where the actident occurred immediately after the accident when 


169 you were called down there ? 
THE WITNESS: Yes, sir. 
THE COURT: Did you observe the condition of the floor? 
THE WITNESS: Yes, sir. 
THE COURT: What did you observe ? 
THE WITNESS: Well, fittings and plaster and the usual mess on 
a construction job. 
THE COURT: There was what? 
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THE WITNESS: The usual mess. 
THE COURT: What do you mean by usual mess? 
THE WITNESS: Well, I mean it's not broom swept, I mean, your 
Honor. 
* * 
BY MR. BAYES: 
Q. Do you recall observing specific items there; and, if so, what? 
A. Well, there was bits of pasteboard and pipe and bits of metal lath 
and metal lath wire and some channels, small channels. 
* * * * * 
170 Q. When you first were asked the question you used one word at 
the beginning of your answer which I understood to be fittings, is that 
correct? A. Yes, sir. 
Q. Now, what do you mean by fittings? A. Well, I mean like 
plumbing fittings, things like that. 
MR. BAYES: No further questions. 
CROSS EXAMINATION 
BY MR. CASEY: 
Q. Where were you, Mr. Covey, when you saw this material on 
the floor? A. Iwas right in the area that the accident happened. 
Q. Where you were told that the accident happened? A, Yes, sir. 
Q. And did you see that material on the floor; did you bring a 
flashlight, sir? A. No, sir. 
Q. Oralantern? A. No, sir. 
Q. Or did you strike a light there to see that material under the 
scaffold? A. No, sir. 
171 Q. You were able to stand there and see under the scaffold the 
things that you have described to the Court and jury, that is, fittings, 
plaster, lathing, wire, the other items that you mentioned? A. Yes, sir. 
Q. Did you have to get on your hands and knees to see that, sir? 
A. No, sir. 
Q. You were able to stand at your normal height and just look at 
it and observe these things so well that you can recall them and repeat 
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the names of those parts today, is that correct? A. Yes, sir. 

Q. Now, sir, you say that the windows had a temporary covering 
onthem. What type of a covering was on those windows? A. I don't 
recall anymore. I know it wasn't glass, I can say that truthfully. 

Q. Would it be some type of a plastic material that is used for 
that purpose that is'transparent? A. Well, we do on some and on 
some we had tar paper. It was various things. 


Q. Do you recall, sir, that the temporary coverings on the windows 


in that big room we’ have been discussing in your testimony was a type of 
plastic that permitted daylight to shine through? A. Yes, sir. 

172 Q. It wasn't wood or tar paper or something of that sort? A. No. 
I mean, some of them were, but I wouldn't say all of them, no, sir. 

Q. Do you recall most of them had this transparent temporary 
covering onthem? A. Yes, sir. 

Q. Now, sir, when you were testifying with reference to -- 
strike that, please. 

Is it not the custom in the trade, sir, with reference to cleaning 
up during the course of a day's work and after a day's work, for each 
subcontractor to clean up the debris that his work has left -- 

THE COURT: That is what he testified on direct examination, 
that each subcontractor cleans up after himself, and only if a sub- 
contractor fails, then the general contractor steps in, | 

BY MR. CASEY: 

Q. And at that point, if the general contractor cleans up, then he 
bills the subcontractor who left the debris. It is then the custom for 
the subcontractor to pay that bill for cleaning it up, is|that not correct? 
A. That is the usual procedure, yes, sir. 

Q. That is called back-charging? A. Yes, sir. 

oe x * * 
REDIRECT EXAMINATION 
BY MR. BAYES: 


* ak 
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174 Q. What subcontractor on the job prior to the accident had any 
pipe or pipe fittings on the job -- 

* * * *” * 

175 THE WITNESS: Well, like I say, it's the electrical contractor and 
the plumbing contractor. I couldn't specifically state who's who. I 
didn't pick the things up and examine them, sir. 

BY MR. BAYES: 
Q. Who was the plumbing subcontractor on the job? A. W. G. 
Cornell. 
* 

176 DANIEL J. BARKER 
called on behalf of the plaintiffs, having been duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 


BY MR. BAYES: 
* * * * * 


179 Q. No, sir; I want to know what you saw with respect to Mr. 
Tilghman's fall. A. I just seen him fall down. That's all. 
Q. And what part of the building was he in when he fell? A. Well, 
180 he was right straight across from the doorway. I'd say within 


twenty feet of the doorway. 
* * * a* * 
182 Q. Who had scaffolding there? A. Well, it belonged to the 
plasterers. 
Q. Who was the platering subcontractor on the job? A.) Well, 
it was Hampshire was the contractor. 
Q. Do you know of your personal knowledge how long that scaffold- 
ing had been there before this fall? A. Well, it had been there since I 
was on the job. 
THE COURT: What was your answer? 
THE WITNESS: Ever since I been on the job. 
BY MR. BAYES: 
Q. And how long had you been on the job before this fall occurred? 
A. Well, it couldn't be more than two or three days. 
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Q. Now, did you observe, on the morning that this fall occurred 
and before the fall, what the condition of lighting was on the first floor 
you have described? A. Well, the best of my recollection it was either 
only one or two lights. I think it was one over near some ~~ where there 
would be a wall later and one near the shanty, if Iam not mistaken. 

Q. What was the condition of lighting in the floor area under the 
scaffolding? A. Well, it was very bad. 

183 Q. What do you mean by that? A. Well, I meanit was just like 
all those jobs, there's never enough light. 

Q. Was it pitch dark there or not? A. Well, no, I wouldn't say 
it was pitch dark. 

Q. Was it dark enough that standing at the door -- was it light 
enough that standing at the door where you brought the material in you 
could see objects on the floor or not, under the scaffolding? A. Oh, yes, 
you could see. I mean you could see to walk. As far as that goes, you 
could see to work. It wasn't that dark. 

Q. How was the lighting under the scaffolding as compared with 
other parts of the room or other parts of the building ? 

* * * * * 
THE WITNESS: Compared to the basement, which was more 
184 mechanical work going on, which was more finished, we had very 
good light in there. But on that floor, which, like I say, wasn't much 
going on there; that is, on the floor part. Now, anything else, which I 


don't know whether there was any work there or not. Anyway, it wasn't 


any lighting under it. 
* * * * * 

Q. At what height from the floor were those bulbs? A. I would 
say you could reach them with your hand. 

THE COURT: What? 

THE WITNESS: I would say you could reach them with your hand. 

185 You could very easily reach them. 

Q. Were they above or below the level of the scaffolding ? 

A. Well, in one section, I don't believe the scaffold was over it. Near 
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the shanty, I don't think there was a scaffold over that part, or I don't 
remember it being over the part there. 

Q. Did those bulbs throw light on the floor area under the scaffold- 
ing where this man fell or not? A. Yes, I think so. 
Q. To what extent? A. Well, just what a bulb would show. I 
don't-- 
Q. How far were those bulbs from where he fell? A. Well, I 
would say that he must have been half way between the two bulbs. If 
the bulbs were burning. A lot of times the bulbs would not be burning 
in those areas because the mechanics would take them out. 
Q. Do you recall whether they were burning just before he fell 
or not? <A. Well, now, whether they were burning or not, I don't 
remember. I wouldn't say. 
Q. Were there any windows in the wall on the First Street side 
of the building? A. Yes, I'd say it was at least two windows between 
our shanty and where this wall would be. 
186 Q. What was the condition of those windows? A. Well, on one 
of the windows I do remember I think it was boxes or something like 
that stacked in front of it, material and so forth. 
Q. And was that stacked in front of the window on the morning 
this accident occurred and before he fell? A. Oh, yes, it was there 
until the pipe fitters started working. 
Q. How long had it been there before Mr. Tilghman fell? 
A. Well, Idon't remember. Like I say, it was only there for two or 
three days. 
* * * * * 
Q. You say you had been working there two or three days before 
Mr. Tilghman fell. Were those boxes stacked up in front of the window 
during all of that period you were there or not? A. Oh, yes, it was 
there, and then a long time afterwards. 
x * * * bd 
187 Q. At the place where he fell was the floor clear or was there 


something there? A. It was a lot of trash. 
* * * 
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Q. After he fell did you make any examination of the place where 
he fell to see what was there? A. No. 
* * * * 
189 CROSS EXAMINATION 
BY MR. CASEY: 
* * * * * 
Q. Now, as I understand it, this accident happened at a time 
when it was daylight outside, is that right, about mid-morning? A. Yes. 
@. And, as you recall, Mr. Tilghman fell about twenty feet from 
the door that he had entered through, is that correct? A. Uh-huh. 
Q. And when he fell you were just by that doorway? A. Yes, I 


was right by the doorway. 
* * * * * 


192 Q. And only one window was blocked, in your recollection, this 
window that had the boxes in front of it? A. Well, yes, I would say 
only one, because I don't remember anything on the other one. 


Q. With respect to all the windows but the one that had the boxes 
in front of it, Mr. Barker, what was the condition of those windows? 
Did they have anything in them yet or was it just an open space awaiting 
the installation of a window or was there a temporary cover on the 
window or did they have the glass in them by the time the accident 
happened? A. No, I think they had the glass in them. 

Q. So, there was nothing with respect to the windows, other than 
the one where there was a box, there was nothing to impede the entrance 
of natural daylight? A. Well, as far as I know. 

* * * * * 

195 Q. Did you string a light in so that you could see what was on the 
floor in the vicinity of this fall? A. No. What we would do, we would 
use those two bulbs. The best I can remember, it was two bulbs there, 
and there was one by the shanty which we used to cut angle iron. 

Q. To see what was on the floor did you have to get down on your 
hands and knees, the things that were on the floor at the place where 
the fall occurred? A. No, I don't think so. 
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Q. You could see standing at your normal height, sir? A. Yes. 


* * * * * 


197 JAMES MATTHEWS 
called on behalf of the plaintiffs, having been duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 


BY MR. BAYES: 
* * * * * 


Q. What is your occupation, Mr. Matthews? A. Sheet metal 


mechanic. 
Q. How long have you been engaged in that occupation? 


A. Eighteen years. 
Q. Continuously? <A. Yes. 
198 Q. Did you work on the Acacia -- on the construction of the Acacia 


building at First and C Streets? A. Yes, I did. 
Q. For what company did you work? A. Lawrence Gishner. 
They were doing the sheet metal work there? A. Yes. 
. And what was your position, sir? A. Foreman. 
. Did you become acquainted with the plaintiff, Roger Tilghman? 


. When? A. Around 1953, in the winter. 
. Had you known him before you saw him at that job? A. No, I 


. Was he assigned to work under you on the Acacia job? A. Yes. 
* * * * * 
Q. Do you recall anything unusual happening with regard to Mr. 
Tilghman during the Acacia construction job? A. Yes, Ido. 
199 Q. What was that? A. Well, he hurt his back while working on 


the job. 
* * * * * 


Q. Who were the men you asked to unload the truck? A. Well, 
it was Mr. Tilghman, and I don't really remember the other fellow, and 


myself. 
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Q. Will you tell us what arrangement there was at this construction 
site on the day of the accident and before the fall for bringing in Gishner's 
material to the construction job? A. Well, we had one delivery entrance. 
I believe it was on the New Jersey Avenue side. Yes, it was on the New 

200 Jersey Avenue side. We were bringing duct and angle iron in, and, 
of course, to get our angle iron at the place we wanted to put it we had to 
walk underneath this plasterer's scaffold, which is about five foot high. 

* * * * * 

Q. Mr. Matthews, was any space made available outside the 
building for storing material? A. There was a little space outside of 
the building but the bricklayers required a lot of room for their brick, 
of course, and steam fitters and plumbers. Therefore, 2 lot of material 
had to come inside the building. 

* * * * * 

Q. Were you familiar with the condition of the premises on the 
first floor before this accident happened? A. Yes. 

201 Q. And within the period of one or two days before it happened, 
did you observe the condition of the premises there? A. Yes. 

Q. Will you describe for us that part of the premises that you 
told the men, including Mr. Tilghman, to take the angle iron in? 

A. Well, as I can remember, it was awfully dark in this particular 
area, and, of course, the scaffolding was there and we had to walk under- 
neath the scaffolding in order to store our material. 


* * * * * 


202 A. It was five foot off the floor to the lowest point, I believe. I 


believe you could stand up underneath it after you got out of the way of 
the construction of the frame. Two by ten or twelve boards on top, I 


imagine, and the legs were made out of four by fours with rollers on 
them. 

Q. Now, what was the length of the entire scaffolding structure? 
A. As well as I can remember, most of that particular area was covered 
with the scaffolding up to the partition on each side of the room. 
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Q. How far out from the wall of the First Street side did/that 
scaffolding extend? A. Well, I imagine it would be about eight foot 
from the wall or nine foot, from the First Street side. 
Q. And about how long was the scaffolding, extending along in the 
same direction that First Street ran? A. Well, I believe the room was 
about, I'd say two hundred some feet and I imagine about half of it was 
covered with the scaffolding. 
Q. About half of it? A. I would say about half. 
Q. Mr. Matthews, I show you Plaintiff's Exhibit 1 and ask you 
whether or not -- ask you to examine that just a moment, please. 
* * * * * 
203 Q. And tell us if that represents approximately the arrangement 
of that first floor of the premises at the Acacia Construction aie 


A. Yes, it does. 
* ae * 


Q.. Will you examine that diagram -- 


THE COURT: Just tell us where was the material taken from and 
where it was taken to. If you need to refresh your recollection) by 
examining the diagram, you may do so, and if you do not, you do not 
have to refer to the diagram. 

THE WITNESS: The material -- we had our truck backed up into 
the parking area of the building at this entrance here (indicating); and 
we were taking it off the truck and we were going over towards|the shanty, 
which is right here (indicating), I believe that represents the shanty we 

204 had on the job; and laid it on the floor. 

THE COURT: Did you tell the men who were unloading the truck 
just where to lay the angle irons or did you just leave that to them? 

THE WITNESS: No; we had a cutter, what we call an angle iron 
cutter. We was putting it in that vicinity of the building so we would 
have it right there so they could cut the angle up. 

THE COURT: Where was the cutter? 

THE WITNESS: The cutter was near the center of the building. 

THE COURT: Was it in that same room? 
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Q. Will you tell us what arrangement there was at this construction 

site on the day of the accident and before the fall for bringing in Gishner's 

material to the construction job? A. Well, we had one delivery entrance. 

I believe it was on the New Jersey Avenue side. Yes, it was on the New 
200 Jersey Avenue side. We were bringing duct and angle iron in, and, 

of course, to get our angle iron at the place we wanted to put it we had to 

walk underneath this plasterer's scaffold, which is about five foot high. 


* * * * * 


Q. Mr. Matthews, was any space made available outside the 


building for storing'material? A. There was a little space outside of 
the building but the bricklayers required a lot of room for their brick, 


of course, and steam fitters and plumbers. Therefore, a lot of material 
had to come inside the building. 
* * * * * 
Q. Were you familiar with the condition of the premises on the 
first floor before this accident happened? A. Yes. 

201 Q. And within the period of one or two days before it happened, 

did you observe the condition of the premises there? A. Yes. 
Q. Will you describe for us that part of the premises that you 
told the men, including Mr. Tilghman, to take the angle iron in? 
A. Well, as I can remember, it was awfully dark in this particular 
area, and, of course, the scaffolding was there and we had to walk under- 
neath the scaffolding in order to store our material. 
* * * * * 

202 A. kt was five foot off the floor to the lowest point, I believe. I 
believe you could stand up underneath it after you got out of the way of 
the construction of the frame. Two by ten or twelve boards on top, I 
imagine, and the legs were made out of four by fours with rollers on 
them. 

Q. Now, what was the length of the entire scaffolding structure ? 
A. As well as I can remember, most of that particular area was covered 
with the scaffolding up to the partition on each side of the room. 
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Q. How far out from the wall of the First Street side did/ that 
scaffolding extend? A. Well, I imagine it would be about eight foot 
from the wall or nine foot, from the First Street side. 
Q. And about how long was the scaffolding, extending along in the 
same direction that First Street ran? A. Well, I believe the room was 
about, I'd say two hundred some feet and I imagine about half of it was 
covered with the scaffolding. 
Q. About half of it? A. I would say about half. 
Q. Mr. Matthews, I show you Plaintiff's Exhibit 1 and ask you 
whether or not -- ask you to examine that just a moment, please. 
* * * * * 
203 Q. And tell us if that represents approximately the arrangement 
of that first floor of the premises at the Acacia Construction site? 
A. Yes, it does. 
* * * 
Q.. Will you examine that diagram -- 
THE COURT: Just tell us where was the material taken from and | 
where it was taken to. If you need to refresh your recollection by 
examining the diagram, you may do so, and if you do not, you do not 
have to refer to the diagram. 
THE WITNESS: The material -- we had our truck backed up into 
the parking area of the building at this entrance here (indicating); and 
we were taking it off the truck and we were going over towards the shanty, 
which is right here (indicating), I believe that represents the shanty we 
204 had on the job; and laid it on the floor. 
THE COURT: Did you tell the men who were unloading the truck 
just where to lay the angle irons or did you just leave that to them? 
THE WITNESS: No; we had a cutter, what we call an angle iron 
cutter. We was putting it in that vicinity of the building so we would 
have it right there so they could cut the angle up. 
THE COURT: Where was the cutter? 
THE WITNESS: The cutter was near the center of the building. 
THE COURT: Was it in that same room? 
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THE WITNESS: Yes, sir. 

THE COURT: And where did you tell your men to lay the angle 
irons? 

THE WITNESS: As close as they could get it to the cutter. 

THE COURT: Was the cutter underneath the scaffold? 

THE WITNESS: Yes, sir. 

* * 
205 BY MR. BAYES: 

Q. Mr. Matthews, what were the sources of light for this room in 
which you told Mr. Tilghman to place the angle iron? A. Very poor 
underneath the scaffold. 

Q. I mean, where did the light come from, through windows or 
from artificial lighting or how? A. What little lighting that came in 
maybe came over the top of some of the windows, but I do recall that it 
was quite a few cartons and boxes and so forth. 

206 THE COURT: You recall what? 

THE WITNESS: It was quite a few cratings and boxes in front of 
some of the windows. 

BY MR. BAYES: 

Q. Did that interfere with the light coming through the windows to 
this spot under the scaffolding? A. Yes, it did. 

Q. What artificial light, electric light, was there in this room? 
A. If there was any they were up high in the ceiling, above the scaffold. 

Q. Was there provision made for electric lighting in this room? 
A. I think they had some temporary lines. 

Q. Do you recall where those temporary lines were located, sir? 
A. Iimagine it would be run along the top of the wall. 

THE COURT: No; do you remember? 

THE WITNESS: No, sir. 

BY MR. BAYES: 

Q. At the time you came into the room and saw Mr. Tilghman 
sitting there, did you see any of those electric lights on anywhere near 
the scaffolding area or not? A. No, I didn’t, not directly under the 

207 scaffold. There wasn't any. 
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Q. Had you been in that part of the premises on the day before the 
accident? A. Yes, sir, I had. 
Q. Was the scaffolding there then? A. Yes. 
THE COURT: I suppose it will not be denied that the scaffolding 
had been there prior to the morning of the accident, will it? 
MR. WELCH: No, sir, it will not. 
BY MR. BAYES: 
Q. Whose scaffolding was it? A. It belonged to the plasterers. 
I think it was Hampshire Company, if Iam not mistaken. 
Q. Who placed the scaffolding at that point where you have 
described? A. The laborers. 
Q. Whose laborers? A. Hampshire. 
Q. In doing so did they reduce the amount of light that was on the 
floor where this accident happened? <A. Yes, it did. 
Q. How long had that condition of poor lighting existed in that 
208 building before this man fell? A. Well, I believe the scaffolding 
had been up for about a week or more; that length of time. 
* * * * * 
Q. Mr. Matthews, who was in charge ot the entire work there, 
not the subcontractor but the entire job? A. General contractor. 
Q. Did the general contractor have a representative on the 
premises before this accident? A. Yes, sir. 
209 Q. What was his title, do you know? A. Superintendent. 
Q. During what period of time before this accident occurred was 
the general contractor's superintendent there? A. Not at that parti- 
cular time. He could have been in the building. 
Q. I mean, in the period of a month or so leading up to the 
accident. Was he there every day or just very infrequently? |A. There 
every day. 
Q. When you were storing materials in the building for use on 
Gishner's work, whom did you look to to tell you where to put it or where 
you could put it? A. Well, usually we had to refer back to the general 
contractor and get a proper place to put it so it wouldn't be in the way 


of anybody. 
* 


* * * * 
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210 Q. Do you know what were the duties of the general contractor's 
superintendent on this job at the time the accident occurred and before 
it occurred? 

* * *x * * 

211 THE COURT: No, I think this is a proper question. I do not think 
it calls for a conclusion of law. I think perhaps the question is inartistic- 
ally phrased. I think what the question means is what duties was the 
superintendent performing. Is that what you mean? 

MR. BAYES: Yes, sir. 

THE COURT: That would be an admissible question. Now you 
may answer that, if you will, please, sir. 

THE WITNESS: The general duties of the supreintendent on a 
construction job is ordinary duties he has to perform every day. 

BY MR. BAYES: 

Q. What are'those, sir? A. Well, seeing that his men stay 
working, for one thing, keeping the building clean. 

Q. Does he have anything to do with the subcontractors? A. Not 


necessarily, except placing your material and seeing that the job is done 


floor for floor so that he can get his work done. 
* * * * * 

212 Q. What duties was this particular superintendent of Turner 
Construction Company performing on the Acacia job before the acci- 
dent and on the day of the accident? A. You are putting a hard ques- 
tion, His duties of superintendent, like I say, is to get his job done, as 
much so as the general contractor's. For instance, now, if we wanted 
to finish up a second floor in a particular area, he would have the men 
go up there and do part of the work so he could get his in, complete 
that particular area of the building. 

Q. Does the! general contractor's eae have any control 

213 over the areas of the building where employees go back and forth 


or not? A. Oh, yes; yes, he does. 
* * * 
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214 BY MR. BAYES: 
Q. Was the floor under this scaffolding cleaned by the general 
contract or or his employees on the day of the accident? A. No. 
Q. Was it on the day before? A. No. 
Q. Was it inspected by the superintendent for the general contractor 
on the day of the accident before the accident occurred? A. It wasn't 
215 inspected so far as I know. 
* * * * * 
Q. Had it been inspected on the day before the accident occurred? 
A. No, sir. 
Q. Or at any time before the accident occurred? A. No. 
Q. Had you seen -- how long were you there before this accident 
occurred, Mr. Matthews? A. I was there when the job first started. I 
think it lasted about a year anda half. But that particular date I don't 
remember. 
Q. About how long would you estimate it had been? Was ita 
matter of days or a matter of weeks or months? A. Months. 
Q. During that period of months when you had been there before 
this accident happened, had there been an inspection of these premises 
where the accident occurred by any government inspector for the 
District? A. It could have been, but I wasn't present at the time. 
Q. Did you see, at any time, the general contractor's superin- 


tendent or any other official of the general contractor sacri these 


216 premises during the time you were there before the accident 
happened? A. Oh, yes, we always have safety men on the job, mostly, 
in Washington. 

THE COURT: You say there were safety men? 
THE WITNESS: We do have safety men that do come on|the job for 
the benefit of the men and see that the job is properly taken care of. 
BY MR. BAYES: 
Q. When was the last inspection made by any safety men of the 
area where this man fell before the accident ? 
MR. CASEY: Objection, your Honor. There has been no foundation 
to show whether this man has any way of knowing when the last inspection-- 
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THE COURT: If he does not know he may say so, but if he knows 
he may answer. You may answer the question, if you can. 

THE WITNESS: It could have been an inspection on it, but at the 
time I wasn't present. I mean, it was seven floors to the building. I 
was all over the building. 

BY MR. BAYES: 

Q. Were you on the premises every day during the period of 
several months before the accident happened? A. Yes, I was. 

217 Q. * * * How frequently were you on the first floor in this area 
where the accident happened? A. Well, I would say eight or ten 
times a day. 

Q. And during that time, at any time did you see an inspection 
made by the general contractor of the area where this man fell? 
A. No, I didn't. 

Q. Did you see an inspection made at any time by any official 
of the Hampshire Company of the floor area where this man fell? 

A. Well, that part you don't particularly pay any attention to. Of course, 
they had their own.laborers for cleaning up the mess, but -- 

Q. When was the last time you had seen that area cleared, cleaned 
up by the Hampshire Company laborers or employees? A. I don't 
remember. 

Q. Had it been cleaned up within the period of two or three days 
before this accident happened? A. No, it hadn't. 

MR. BAYES: No further questions. 

CROSS EXAMINATION 
BY MR. CASEY: 
Q. Mr. Matthews, you spent, of course, very brief times on the 
218 first floor, isn't that correct? A. Yes, sir. 

Q. So that when you say that the general contractor didn't inspect 

the area of the floor in question on the day of the accident, you mean you 


didn't see anybody ithat you recognized from the general contractor in- 


specting on the day of the accident or on one of the previous occasions 


when you were on the first floor, isn’t that right? A. That is true. 
* x * x * 
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Q. Iam asking you about inspection, sir. You don't know whether 

this floor was not inspected on the day before the accident or whether it 
was inspected forty times the day before the accident, do you? | A. Not 


being all over the building, no. 
* * rn hte * * 


219 Q. The question was, was this floor inspected by the general 


contractor on the day before the accident. You said no, isn't that correct? 
A. Not to my knowledge. 
Q. What you meant was it wasn't inspected by a person you recog- 
nized as a representative of the general contractor during one of the 
brief moments you were on that floor on the 29th of December, 1953, isn't 
that correct? <A. That's true. 
Q. Isn't that right, sir? A. That's right. 
Q. So, when you said that Hampshire had not inspected this floor 
on the day before the accident or on the day that the accident happened, 
you didn't know the answer to that when you said no, did you? |A. Well, 
no, I didn't. I guess I didn't. I thought you were speaking of the clean- 
ing of the room. 
Q. I wasn't speaking, sir. You were asked whether it had been 
inspected, isn't that right? A. That's right. 
* * * * * 
221 Q. I mean the first floor was enclosed by the time this accident 
occurred? * A. I believe they had two partitions up. 
Q. Weren't the walls all built, with windows? A. The walls were 
all built, yes. 
Q. And the walls had windows in them by that time; asa matter 
of fact, a great many windows? A. Had windows on the First|Street 
side and also on the New Jersey Avenue side. 
Q. And this particular building is a very modern one with many 
very long windows, much larger than those in the older buildings? 
222 A. Ibelieve so. 
Q. How many of those windows were in any way blocked| by 
cartons or anything of that sort? A. Well, I couldn't say exa 
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but they did have quite a few cartons up around four or five of the windows 
on the First Street side. 

* ; oe 

226 BY MR. CASEY: 
Q. Now, sir, do you recall whether or not you told your men 

exactly where to put the angle irons? A. AsI said before, over by our 
cutter, as close as we could get to it. 


Q. Did you tell them how to get there, sir, or did you leave it up 


to them how they were to get from the door to the place where they were 
to place the angle irons? A. Ordinarily the man would know exactly 

227 where to put it anyway. 

THE COURT: What was your answer? Speak up. 

THE WITNESS: Ordinarily he would know exactly where to put 
it anyway. He would know that it was supposed to be put over by the 
cutter to be cut. 

BY MR. CASEY: 

Q. Perhaps you didn't understand my question. That was the 
earlier question. Did you or did you not tell them where to put the 
angle irons? A. Yes. 

Q. Did you also tell them how to get there, that is, how to get 
from the door to the place by the cutter with the angle irons? A. I 
just showed them where to put the angle. 

Q. You didn’t tell your men that they should crawl through this 
scaffold which was only five feet high with the angle irons on their 
shoulder? A. No, no. 

Q. They were free to take a route that would avoid the scaffold, 
sir? A. That was the only route they could take. 

Q. So, you sent them through the scaffold, did you, with the angle 
irons? A. Yes. 

228 Q. Did you make any provision, sir, to keep the door open to 
illuminate the area below the scaffold for the men in your charge who 
were to carry the angle irons? A. Well, we had to prop the door open 
in order to get the material off the truck. 
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THE COURT: You mean you told your men to carry these heavy 

angle irons to a spot where they would have to crouch underneath the 
scaffolding to get to it? 
THE WITNESS: We didn't necessarily have to crouch to go under, 


THE COURT: The scaffolding was five feet high? 
THE WITNESS: That was at the lowest point, approximately five 
foot high, but if I remember, I could stand up underneath the scaffolding, 
after we got past the braces. The braces that come on the legs on the 
scaffold were lower. 
THE COURT: But a person would have to crouch to get past the 
spot that was five feet high, isn't that so? 
THE WITNESS: That's true. 
* * * 
229 BY MR. CASEY: 
Q. Now, sir, is it not the custom in the trade, construction trades, 


that for a subcontractor in each trade to have the responsibility of clean- 
ing up the debris that occurred during his own work, to clean up his own 

waste material, to clean up his own parts and fixtures and his own tools? 
A, It is. 


* * * * * 


230 Q. Mr. Matthews, as I understand it, Gishner had this shanty. 
Outside the shanty they also had an angle iron cutter. Did Gishner have 
additional machines and tools outside the shanty that they usedjon their 
work? <A. No. 

Q. The only tool you had outside was the angle iron cutter? 
A. Yes. 

Q. Did Gishner store any material or tools other than the angle 
irons outside this shanty on this first floor area? A. Well, when we 
were doing the first floor, running our duct, erecting our duct,|of course 
we had materials stored there. 

THE COURT: I think that is immaterial. We are only interested 
in this particular accident in this particular spot and not in other spots. 
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231 BY MR. CASEY: 

Q. Were there any subcontractors who had equipment or a shanty 
in the area of the first floor near where this scaffolding crossed the 
path from the door to the Gishner shanty? A. I imagine it was quite 
a bit of stuff piled around the subcontractors had. 

Q. And the various trades would do their work on the first floor 
area in that area, is that correct? A. Yes, sir. 

* * * * 
JAMES L. HOLLERAN 
called on behalf of the plaintiffs, having been duly sworn, was examined 
and testified as follows: : 
232 DIRECT EXAMINATION 
BY MR. BAYES: 


* * * * * 


Q. During your working at the Acacia construction project did 
anything unusual occur to Mr. Tilghman? A. Well, he fell and injured 


his back. 


* * * * * 


234 Q. Did you see him while he was falling? <A. Yes, sir. 
* * * *x * 
235 Q. Mr. Holleran, what part of the room was he at when he fell? 
Near the wall, near the center of the building? A. Near the center. 
Q. Was there any structure of any kind near that place or not? 
A. He had to bend over to get under the scaffold, and the lighting was 
very bad. 


* * 


237 Washington, D. C. 
June 28, 1960 


* *K cad * * 
239 Q. Now, sir, how long had you been working at the Acacia Build- 


ing before this fall occurred? Approximately, sir. A. Two months. 
* ak * * * 
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241 Q. Mr. Holleran, you say you were right there when Mr. Tilghman 
fell. What was the condition of lighting at the place where he fell? 
242 A. Very poor on account of the scaffold. 
Q. Do you know how long that scaffolding had been there? 
A. Guessing, it was a couple weeks. 
Q. Was the condition of lighting which prevailed where Mr. 
Tilghman fell any different on the day before the accident or not? 
A. No, sir. 
Q. From your own personal observation how long had that condi- 
tion existed; that is, the condition of poor lighting under the scaffolding 
where Mr. Tilghman fell? A. I never known it to be changed until the 
scaffold was changed. 
Q. Had it been the same for as long a period as two weeks? 
A. I'd say yes. 
j Q. And during that period of two weeks had you seen any, workmen 
of the general contractor or the Hampshire Company working under that 
scaffolding, changing the lighting in any way? A. No, sir. 
* * * * * 
243 Q. Did you see anyone inspecting that place where Mr. Tilghman 
fell? <A. No, sir. 
Q. During the period of two weeks before the fall? A. No, sir. 
Q. Did you see anyone cleaning up the floor, any laborers for any 
employer cleaning up the floor during that period? A. Never/as long 
as I was on the job. 
Q. Were there any windows on the first floor? A. Yes, sir. 
244 Q. Where were they, sir? A. They were on the front side, 


Louisiana Street side, and they were on the back. 
* * * * * 


Q. Where was the Gishner shack where your boss made [his head- 
quarters? <A. At that time I remember it was in about the middle of 


this large room. 
* 
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CROSS EXAMINATION 
BY MR. CASEY: 
Q. Was it your testimony on direct examination that the lighting 
was poor because of the scaffold? Is that what you said, sir? A. Yes, 


sir, and -- 
*x * * * * 


Q. What do you mean by that, sir? The scaffold kept light from 
above from coming down below it? A. Yes, sir. 
246 Q. Now, how wide was the scaffold, sir? A. Well, it covered 


the whole width of the room. 

Q. The whole room was covered by the scaffold? A. Yes, sir; 
besides, the shack was in the middle and they had to build around it. 

Q. And that shack, of course, didn't have a scaffold over it? 

A. No, sir, they moved the shack to their convenience. 

Q. And the scaffold was also movable, wasn't it, sir? It was on 
wheels? <A. No, sir. 

Q. The scaffold wasn't on wheels? A. On jacks. 

Q. The scaffold -- A. A regular plasterer's scaffold. 

Q. Whether they had jacks or not, it did not have wheels? 

A. No, sir. 

Q. Were there spaces between the planks on the part of the scaf- 
fold on which the plasterers would stand and walk? A, No, sir, it was 
covered in solid with about a one inch plank. 

Q. So you, Mr. Holleran, don't recall any one half to two inch 
spaces between those planks, is that correct? A. No. I was never on 
the scaffold. I walked under it many times. 

* x * 
247 (AT THE BENCH:) 

THE COURT: Iam going to repeat again, so far as the evidence 
is concerned up to this minute there is no evidence whatever that the 
scaffolding was not properly constructed or that it was negligent to have 
it there. The evidence, in fact, affirmatively shows from the plaintiff's 
witnesses the scaffolding was there in order to enable the necessary 
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workmen of various subcontractors to use it, so that I do not think you 
need examine any witness as to the nature of the scaffold. 

Now, of course, the question of artificial lighting is a different 
proposition, but the duty to maintain artificial lights was on the 
electrical subcontractor. 

MR. CASEY: Your Honor, I did not want to appear to be overlook- 
ing your Honor's remarks of yesterday. What I had in mind, of course, 
on the cracks was that light would come through cracks. What|I had as 
to the wheels is a portable scaffold. 

THE COURT: Ido not care whether the scaffolding made the room 
pitch dark. Suppose it did. Then the room should have been lighted by 
electric lights, and there is a dispute in the testimony as to whether 

248 the lights were on or not and as to whether there were enough, 
but there is no dispute in the testimony that that was the duty of the 
electrical subcontractor. 
* * 
249 (IN OPEN COURT:) 
BY MR. CASEY: 
Q. Mr. Holleran, how far were you from Mr. Tilghman when he 
fell? A. Approximately five feet. 
Q. Were you under the scaffold, sir, or had you not entered the 
area covered by the scaffold at that time? A. I had been under it and 
was on my way back for another load. 
Q. Had you come back out from under the scaffold then? 
A. Yes, but I stopped. 
Q. You turned and looked at Mr. Tilghman? A. Yes. 
Q. And you could see him, sir? A. Yes, sir. 
Q. You could see the condition that you described yesterday 
from where you were standing at that point? A. Yes, sir. 
250 Q. You could see it so well that it made an impression on your 


mind that you remember some six years later, is that correct ? 
A. Yes, sir. 


Q. You didn't have to bend down on your hands and knees or get 
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a flashlight or a lantern to see what was there? <A. No. I knew what 


was there. 
* * * * * 


Q. Do you remember, sir,.that the windows were open and that 


there was a transparent covering, either plastic or glass, in the windows 
the day of the fall? A. It was glass in the windows. 
Q. And these are very large windows, sir? A. Very large. 


Q. And it was a fair day, so that sunshine was coming through 
the very many large windows in this room? A. Well, it was day. I 
don't remember what kind of day it was. 

Q. Sunlight was coming through the windows, sir? A. I'd say yes. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. BAYES: 

Q. Mr. Holleran, as to furnishing temporary Lighting in the spaces 
where the subcontractors were working, who did that? A. I imagine 
the electrician doing the contract takes care -- 

THE COURT: Who did? 

THE WITNESS: The electrician. 

* * * 
252 BY MR. BAYES: 

Q. Mr. Holleran, on the Acacia Building project how was temporary 
lighting furnished to the various working spaces, that is, by whom ? 

A. Well, I wouldn't know, other than it was temporary lighting and I 
used a drop cord, I just plugged in where it was convenient. 

THE COURT: Just a moment. He says he wouldn't know. 

THE WITNESS: I know an electrician did it. 

BY MR. BAYES: 

Q. Just a moment. If temporary lighting were needed in some 

dark space where work was going on, whom would you ask for itasa 
253 workman? Whom would you ask to provide temporary lighting ? 


A. I'd go to my immediate foreman and ask him to have it furnished. 
* * * * * 
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254 HARRY W. OLDFIELD 
called to the witness stand by the plaintiffs, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BAYES: 
* * * * * 
Q. What is your occupation or profession, Mr. Oldfield? 
am a construction superintendent. 
* * * * * 
255 Q. How long have you been engaged in the calling of construction 
superintendent? A. I have been in the employ of the Turner Construc- 
tion Company since 1937. 
Q. Continuously? A. Continuously. 
Q. And during that time what type of work have you been doing, 
engaged in? A. Well, I have been doing layout work as a layout engineer 
when I first started with them, went through the positions of assistant 


superintendent, superintendent, and I am now a general superintendent 


working out of the Philadelphia office. 
* * * * * 


256 Q. Mr. Oldfield, in the course of your work for Turner Construc- 
tion Company did you have anything to do with the construction project 
in the District of Columbia known as the Acacia Mutual Life Insurance 
Company addition building? A. I was superintendent for the general 
contractor, the Turner Construction Company. 

Q. Onthat job? <A. On that job. 

Q. During the entire time it was underway? A. Not for the 
entire length of time, no, sir. 

Q. Will you tell us during what periods, sir? A. From the 
inception of the field work on the project until the formal dedication of 
the building in August of 1954. 

Q. Were you serving in the capacity of general superintendent for 
Turner Construction Company on December 30, 1953? A. No, I was 
not. 
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Q. Had you been serving -- were you serving in some capacity on 
that project? A. I said I was superintendent on that job. 


* x * * * 


257 Q. From the inception of the job did you have the contracts with 


Acacia and with the subcontractors in your possession? A. Yes, I 


had copies of such contracts. 
Q. Covering the construction of this Acacia Building? A. That 
is right. 
* * * 


259 (Copy of contract dated 9-25-53 be- 
tween Acacia and Turner was marked 
Plaintiff's Exhibit No. 2 for identifica- 
tion.) 


* * * 


(Copy of contract between Turner and 
Hampshire marked Plaintiff's Exhibit 
No. 3 for identification.) 


* * * 


(Plaintiff's Exhibit No. 2 for identifica- 
tion was received in evidence.) 


* * * 


(Plaintiff's Exhibit No. 3 for identifica- 
tion was received in evidence.) 


* * * * a 
263 Q. Mr. Oldfield, what was the stage of construction of this Acacia 
project in December 1953? A. To the best of my recollection, the 
exterior walls were almost completed. I believe there was work going 
on in the penthouses, enclosing the building. 

Q. How about the first floor, sir? A. The first floor, the enclos- 
ing walls were in,’ the windows were installed and glassed, to the best of 
my recollection, the concrete floor was in on the first floor and we were 
in the process of furring, lathing and plastering the ceilings, that is, the 

264 fireproofing and caging of the steel beams and also metal] lath, 
furring and plastering on the exterior walls of that area. 
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Q. Who was in charge of the overall construction project, that is, 

with regard to general contractor or subcontractor or owner? |A. As 
superintendent for the general contractor, I was. 
Q. How frequently were you present at the construction site during 

the month of December 1953? A. To the best of my recollection, every 


day for the entire day. 


Q. And where was your headquarters on the site, sir? Did you 
have anoffice? A. Actually, we did not have an office on the site, that 
is, our job office. It was on D Street, diagonally across from the building 
site, ina three story building. We were on the first floor and basement 
of that building. 

* * * * * 

Q. Will you describe for us, please, the room or the space on the 
first floor of the building nearest First Street? A. Well, the building 
is approximately 55 to 60 feet wide and runs about 220 feet, to my recol- 
lection, along First Street. The construction of the building is jsuch that © 

265 it is a clear span from exterior wall to exterior wall, the floors 
being supported by steel beams or steel structure, the beams of which 
were approximately three feet deep, and it was these beams that had to 
be fireproofed. 

Q. Who did the fireproofing? A. The lathing, plastering work 
was done by John Hampshire Company under subcontract to us. 

Q. Who constructed the scaffolding upon which the plastering 
subcontractor's workmen worked? 

THE COURT: Is there any dispute that that scaffolding was 
constructed and belonged to Hampshire? 

MR. WELCH: No, sir. 

* * 
BY MR. BAYES: 

Q. Who was in control of general spaces of the building, |that is, 
those in which no work of any subcontractor required complete control ? 
A. Well, the general contractor. We were in control of the entire project. 
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Q. As to the furnishing of temporary lighting for the various 

spaces where work was in progress in December 1953, how was that 
267 lighting furnished, sir, and by whom? A. Electrical work cannot 

be performed by a general contractor, it must be performed by an 

electrical contractor, so we had a subcontract arrangement with the 

electrical contractor to provide a distribution system of temporary 

light and power during the construction of the building and prior to 

the installation of the permanent facilities. 

THE COURT: When you say electrical contactor I presume you 
mean subcontractor, do you not? 

THE WITNESS: You are right, your Honor. 

BY MR. BAYES: 

Q. What part of the electrical service, if any, did the general 
contractor provide; that is, pay for or authorize through the electrical 
subcontractor? A. We provided a temporary source of power from 
the Acacia Mutual switchboard with a distribution vertically in the 
building to panels, distribution panels at each floor. From those dis- 
tribution panels there were temporary wires strung along the ceiling 
with sockets spaced approximately thirty feet apart, which could be 
used for either lighting or power tools, if so desired. 

Q. Were there instances in which electrical outlets for lights or 
for power were required in between these thirty foot outlets? A. It 

268 is normal practice to provide a general lighting, not necessarily 
into every little space, closet and what have you. Such lighting is 
normally used by an extension cord with a bulb on it extending from 
the temporary source of power. 

Q. How are those additional lights or power outlets provided, sir? 
A. They are normally provided by the individual subcontractors to their 
men, 


Q. Now, a subcontractor like the plastering subcontractor, for 


example -- 
* 


* * * * 


BY MR. BAYES: 
@. How, sir? A. By means of the extension cords. 
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Q. Did they do work themselves or did they have the electrical 

work done by someone else, sir? A. It is not necessary to have, on 
a union project, to have an electrician install an extension cord. Any 


workman can install an extension cord. 
Q. So that if additional lights are needed for various working 
spaces, the workmen of the subcontractors, the subcontractors) provide 
269 those outlets themselves, is that correct, sir? A. That/s right. 
Q. And the work done by their own worker, right? A. That is 
correct. 
Q. Now, if there should be spaces in the building where work is 
going on that are not very well lighted, does the general contractor do 
anything about that, sir? A. In the instances that I spoke of, of small 
rooms or spaces, the subcontractor would use an extension cord with 
a bulb on it. 
* * * * * 
270 Q. Did the general contractor provide any lighting on the first 
floor of the Acacia Building? A. The temporary lighting was|provided 
by the electrical subcontractor. 
Q. Independently or on request or direction from someone? 
A. On the basis, as I explained earlier, of our subcontract with the 
electrical subcontractor. 
Q. Did you, as the general contractor's superintendent, check 
up on the electrical lighting provided for the first floor? <A. We 
received the outline installation of temporary lighting. 
Q. What lighting was provided on that first floor? A. I described 
before that we had temporary wires strung along the ceiling level, with 
sockets spaced about thirty feet apart and which were installed two 
hundred or three hundred watt bulbs in them. 
Q. Was there any other lighting than that provided on the first 
floor by the general contractor through the electrical subcontractor? 
271 A. Not to my recollection at this time. 
Q. Were those lights burning on December 30, 1953? A. That 
is difficult to answer. They were put on every day. They were turned 
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on in the morning by the electrician prior to the start of work. They 
were left on until fifteen or twenty minutes after the completion of the 
normal work day. 

Q. Do you recall specifically whether they were burning December 
30, 1953 on the first floor? A. No, I cannot. 

Q. In the course of a construction project of that kind are those 
bulbs sometimes removed by workmen to take to other parts of the build- 
ing? A. They do snatch bulbs, yes. 

* * * * * 

272 Q. On December 30, 1953, Mr. Oldfield, was there any additional 
lighting, to your knowledge, under the scaffolding area near the first 
floor wall nearest First Street? A. Ido not have any knowledge one 
way or the other, sir. 

Q. What, if anything, was done on this construction project to set 
up a program to guard against accidents and injuries to workmen or 


other persons onthe premises? A. Our company has a very -- has a 


safety program, which is conducted -- 

Q. Just a moment, please. My question is what was done on this 
particular project, to your personal knowledge. A. As part of our 
company's safety program every month one of the supervisors assumed 
the additional duties as a safety man or engineer for the job. That did 
not relieve the other supervisors of reporting unsafe conditions, it just 
put additional responsibility on this man to keep that in mind. That was 
the program we carried out at that project. 

Q. Who was that superintendent serving as the safety officer in 
the month of December, 1953? A. I could not answer that at this time. 

Q. Do you recall whether you personally made any inspection of 
the first floor premises with regard to safety of the floor area in the 

273 month of December, 1953? 
* * * * * 

THE WITNESS: On all my trips through the building every day 
safety was one of the things that I looked out for. 
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BY MR. BAYES: 

Q. Do you recall, in the month of December, 1953, whether you 
personally made such inspections? A. Yes, every day that I was at 
work. 

Q. Were you at work every day December, 1953? A. To the 
best of my knowledge at this date. 

Q. In connection with the work of subcontractors what arrangement 
was made, if any, on the Acacia job for clean-up of materials that might 
fall to the floor while the work of that subcontractor was going on? 

A. Each subcontractor was required to remove his own debris from 

the job and keep his work areas safe. If he failed to do it and was 
notified by me or one of my assistants to clean it up and failed|to do 

so, then we would step in and do the cleaning and charge him the cost 

of that cleaning. 

Q. You say we will step in and do so. Do you mean that |Turner 
had certain laborers under Turner's employment? A. We had laborers 

274 on the job. 

Q. On December 30, 1953, during the hours of eight to ten a.m., 
what was the condition of the floor on the first floor of the construction 
project at the Acacia Building? A. I could not answer that for that 
specific period of time because I had no knowledge of any accident 
occurring at that location until some four years later and have) no 
reason to bring that area to my mind now. 

Q. What was the condition of lighting of the first floor area on 
the First Street side of the place, of the building construction site, on 
December 30, 1953 between eight o'clock in the morning and ten o'clock 
in the morning? A. I can only answer that the temporary lighting or 
the lights that would come in through the windows. 

Q. Was there any -- you say the windows on the First Street side 
had been glassed in, is that correct? A. To the best of my knowledge, 
yes. 

Q. Was there any covering over those windows, sir, in addition to 
the glass? A. Not to my knowledge. 
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Q. Could you say that there was or was not, of your personal 
knowledge, sir? A. At this time I could not answer it one way or the 
other. 

275 Q. On December 29, 1953 what was the condition of the floor area 
on the first floor nearest First Street on the Acacia job? A. I could 
not specifically state the condition of that floor at this time. 

©. What was the condition of lighting at that time? A. Other 
than that provided by temporary lighting and the windows, I could not say. 

Q. Do you know of your own personal knowledge whether the area 
along the First Street wall of the first floor of the Acacia Building was 
lighted on December 29, 1953? A. I could not answer that truthfully 
one way or the other. 


* * * * * 


Q. Do I understand your answer to be that you cannot answer 
as to the date December 30, 1953? A. The specific time and the 


specific date seven years later, no. 
* * * * * 


278 Q. When the scaffolding erected by the Hampshire Company on 
the first floor was in place, it interfered with the illumination of the 
floor below the scaffolding or, did it interfere with the illumination of 
the floor below the scaffolding, sir? A. To the best of my recollec- 
tion, the temporary lighting would have been above the scaffold. 

Q. What would be the effect of placing the scaffold under the 
lighting, sir? A. It would reduce the lighting under the scaffold. 

Q. Did you, as superintendent, at any time order additional 
temporary lighting placed under that scaffold? A. There would be 
reason because there would be no work to be conducted under the scaf- 
folds. When men are working on scaffolds it would be rare indeed that 
you would ask men to work under it. 

279 Q. Was it necessary for materials of the various subcontractors 
to be brought within the building to do their work? A. All the material 


must be brought within the building to do their work. » 
a * * * 
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280 Q. Did the progress of the doing of the work of the Gishner 
Company make it necessary for Gishner's employees to carry material 
into the first floor area, sir, at different times? A. Yes. 
Q. In doing so was it necessary for them to walk over the floor 
of this central place you have described on the first floor? A, Depend- 
ing on where they would attempt to store this material. 
Q. Did you at any time order them not to store it on the first 
floor? A. Ido not recall asking them not to store anything there, no. 
Q. Do you recall whether they had a cutter for angle irons on the 
first floor? A. I believe they did. 
* * * * * 
281 Q. What precautions did you personally take to prevent injuries 
or the possibility of injuries to workmen walking across the floor of 
282 the first floor area of the Acacia Building in December, 1953? 
A. What personally did I do? 
Q. Yes, sir. A. Other than ordering men to clean up. The 


floor was in, it was a safe walking area, there was no need of any guard 


rails. The enclosing walls were in on the building. I don't quite know 
what you want to find out. 
Q. Iam just asking you what precautions, if any, you personally 
took to prevent such -- 
THE COURT: Precautions against what? 
Q. Against the danger of injury to workmen walking across the 
first floor area of the building. A. Other than an endeavor to keep 
the areas cleared where they were working and in safe condition, I 
don't know how to answer. There was no need of guard rails.) With 
windows around almost four sides of the building, there was normally 
ample daylight coming in and supplemented with temporary lighting. 
I don't know what else you could provide for somebody walking across 
the floor to make it safer for them. 
Q. It is the custom -- is it the custom in the building construction 
trades to keep the areas where workmen are walking and carrying ma- 
terial free of obstructions? <A. That is true. 
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283 Q. What is the purpose of that, sir? A. To make it safer for 

them. 
bo * * * * 

Q. Do you have any personal knowledge -- I will withdraw the 
question. Did you personally at any time in the month of December, 
1953 direct the Hampshire Company to remove its scaffolding from 
the first floor of the Acacia Building? At this date I have no recollec- 
tion of having made any such request. 

* * * * * 

286 Q. Does custom in the industry require the removal of scaffold- 
ing from a construction site while work is not being done for several 
days by plasterers? A. No, that would be working an undue hardship 
on the subcontractor because you put plaster up, you must wait for it 
to dry before they can put the next operation into effect. To have them 
remove the scaffold after each operation would be adding an exorbitant 
cost to the project. 

* * * * 

287 CROSS EXAMINATION 

BY MR. CASEY: 

Q. Is it not true, sir, that the custom in the construction industry 
is, with reference to areas under scaffolds, that this area be not placed 
into position for people to do work, that is, anticipating that work be done 
under the scaffold? A. That is true. 

Q. Is it not also the custom that should it be necessary for some 
individual workman or a subcontractor to bring his workmen into such 


an area, that the workmen avail themselves of the outlets of the tem- 


porary lighting, that is, by placing an extension cord to the bulbs? 
* * * * * 

288 Q. Would it be the custom in the trade, sir, that should it be 
necessary or desirable or by chance a subcontractor chose to go into 
such an area, to avail himself of the temporary light socket with an 
extension cord and a bulb to light that area? A. It is the custom-- 
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THE COURT: He so said in direct examination. 
THE WITNESS: I did previously. It is the custom that the 
subcontractor see that sufficient light is provided in that instance. 
* * * * * 
291 (Following motions for direct verdict in behalf of 
the defendants, and arguments thereon by counsel for 
all sides, the following proceedings were had:) 
292 OPINION OF THE COURT 
THE COURT: This is an action by an employee of a subcontractor 
on a construction project against the owner of the property, the general 
contractor and one of the subcontractors to recover damages for per- 
sonal injuries which the male plaintiff claims he sustained as a result 
of the defendants' negligence while he was working in the course of his 
employment. 
At the opening of the trial the Court directed that the issue of 
liability be tried first. The plaintiff, accordingly, has introduced his 
evidence on the issue of liability and has rested on that issue. |The 
matter is now before the Court on motion of the defendants for|directed 
verdict. 
On such a motion the plaintiff is entitled to have the evidence 
construed most favorably to him. Accordingly, the Court will consider 
the undisputed facts and that version of the facts in controversy that is 
most favorable to the plaintiff. 
The defendant, Acacia Mutual Life Insurance Company, entered 
into a contract with the defendant, Turner Construction Company, by 


which the latter undertook to construct an addition to the office building 

of Acacia. In other words, Acacia was the owner of the land.on which 
293 the building was to be erected and Turner was the contractor who 

undertook the construction of the building. 


As is customary in such projects, the contractor entered into a 
number of subcontracts for carrying on various aspects of the work. 
Among the subcontractors was a concern referred to throughout the 
testimony as Gishner, which had a subcontract for doing the sheet metal 
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work on the premises. Plaintiff Tilghman was an employee of Gishner. 

On December 30, 1953, during the progress of the work, while the 
building was in the process of construction, Gishner was unloading 
material brought to the site of the project on a truck. Gishner's fore- 
man ordered the plaintiff and one other workman to carry angle iron 
from the truck into/the interior of the partially constructed building. 
The foreman specifically testified that he instructed these two men to 
carry the angle iron to a particular spot in the large front room on the 
first floor of the building. 

In order to reach that spot it was necessary for the two workmen 
to walk underneath'a scaffold that had been put in place by the defendant, 
John H. Hampshire, Inc., which was the subcontractor for the plastering 
and lath work. The scaffold was about five feet high, so that it was 
necessary for the two men to crouch to get underneath the scaffold. 


The angle iron which they were carrying weighed about eighty pounds 
294 and was twenty feet long. The plaintiff carried the front end 


while the other workman the rear end. 

As the two men passed underneath the scaffolding the plaintiff 
stumbled over a loose pipe coupling on the floor and fell. According to 
the pretrial order, he sustained very painful and severe permanent 
injuries. 

He is entitled to sympathetic consideration. Fortunately, under 
our law he is entitled and has received Workman's Compensation from 
the insurance carrier who carried Workman's Compensation for the 
benefit of his employer, Gishner. 

Again construing the testimony most favorably from the plaintiff's 
standpoint, the spaice underneath the scaffold was partially dark, due in 
part to the fact that the windows were partially barred by boxes and 
cartons, in part due to the fact that the scaffold itself obstructed natural 
light and due to the further fact that the only artificial light was supplied 
from an electric light line that was hung above the scaffold. There is 
testimony to the effect that only one or two bulbs in this line were 
burning at the time, and again we have to assume that this testimony 
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was true, even though it has been disputed. 
So far as Acacia is concerned, no liability has been shown as to 
it. The owner of a parcel of land who makes a contract with a builder 
295 whereby the latter undertakes to construct a building on the land 
is under no obligation to the builder's employees or to the employees of 
the builder's subcontractor to provide a safe place to work for |them. 
There may well be an exception as to dangerous conditions that existed 
on the land prior to the time that the construction work was undertaken 
by the contractor or as to conditions which were brought about by the 
owner himself, but beyond that he is under no responsibility to super- 
vise the day-to-day safety of the conditions under which the employees 
do their work. Restatement of the Law of Torts, Section 426, covers 
this matter precisely, even though it seems so elementary as hardly to 
require the citation of any authorities. The provision of the Restatement 


referred to is as follows: 
"Except as stated in Sections 427 and 429, an employer 


of an independent contractor is not liable for bodily harm 
caused by any negligence of the contractor which does not 
affect the result which the employer is under a duty to have 
attained but consists solely in the improper manner in 
which the contractor does the detail of the work necessary 
to attain such result." 
So far as Turner is concerned, the testimony shows that jas the 
general contractor it was in charge of all of the work and had @ super- 
intendent at the site who devoted his entire time to supervising all of 
the work, including that of all of the subcontractors. 
The testimony also shows that it was the custom in the building 
trade that temporary lighting was to be provided by the electrical 
subcontractor. If the temporary lighting was insufficient at the time 
of the accident the liability and the responsibility would lie with the 
electrical subcontractor. However, there is no evidence who the 
electrical subcontractor was and the electrical subcontractor has not 
been made a party to this suit. 
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So far as Hampshire, Inc., is concerned, liability is sought to be 
predicated against it by reason of the fact that it maintained the scaffold 
in the premises in question and that the effect of the scaffold was to ob- 
scure the natural light and thereby render the premises dangerous. 
There is no evidence tending to show that the scaffold was of an unusual 
nature or that it was unusual to maintain a scaffold during the work. 

On the contrary, the evidence is that it was customary for the plastering 
or lathing contractor to have a scaffold for his own workmen during the 
progress of the work on his subcontract, and the evidence also indicates 

297 that work on the subcontract started prior to the date of the acci- 
dent. It is clear, therefore, that there is no liability on the part of 
Hampshire, Inc. 

Going back now to Turner, the testimony which is undisputed and 
which was introduced by the plaintiff is to the effect that each subcon- 
tractor was required to remove his own debris and to keep his own area 
clear of obstructions. If he failed to do so, then, after giving him notice, 
the general contractor was under an obligation to do it and was privileged 
to bill the subcontractor for the expense. In this instance, there is no 
proof to whom the pipe fitting over which the plaintiff fell belonged. The 
only testimony is that it might have belonged either to the electrical 
contractor or to the plumbing contractor. What is more, there is not 
the slightest evidence as to how long that pipe fitting was on the floor 
prior to the accident. Even if it were to be assumed arguendo that the 
prime contractor, Turner, would have been liable if the pipe fitting had 
remained on the floor long enough so that Turner could have been charged 
with constructive notice of its presence -- and I do not hold that such a 
liability would have existed -- in this case, however, there is no proof 
whatever as to how long the pipe fitting was on the floor. So that under 
no circumstances can any liability be predicated or attached to Turner. 

298 In view of these circumstances, the Court reaches the conclusion 
that sufficient evidence has not been introduced justifying the submission 
of the issue of liability to the jury as to any of the three defendants. 
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You may bring in the jury. 

Accordingly, the Court will direct a verdict in favor of the 
defendants. 

* * * * *x 
299 THE COURT: Ladies and gentlemen of the jury, the Court, after 
hearing argument and considering the testimony, has come to the con- 
clusion that there is no basis of any charge of negligence as against any 
of the three defendants in this case and, therefore, there is. nothing to 
submit to you for your decision. 

Of course, for your information, the plaintiff is entitled to and is 
receiving Workman's Compensation from his own employer, Gishner, 
but no basis for liability has been established in this trial as against 
Acacia, Turner or Hampshire. 

Accordingly, the Court will direct a verdict in favor of the 
defendants. You may take the verdict. 

THE DEPUTY CLERK: Will the first twelve regular jurors please 


rise. Members of the jury, your verdict in this case is for the defendants, 
by the direction of the Court, and that is your verdict so say you each and 
all. 


* * * * * 


300 THE COURT: Now the Court will dismiss the cross claims and 


the third party claim. You may enter judgment accordingly. 
* * * td * 
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STATEMENT OF THE CASE 


This case was tried on a Complaint filed by Roger 
Tilghman against Acacia Mutual Life Insurance Com- 
pany, a corporation, Turner Construction Company, a 
corporation, and John H. Hampshire, Inc., a corporation. 
There was no dispute that the premises were owned by 
Acacia Mutual Life Insurance Company; that the general 
contractor for the work was the Turner Construction 
Company, and that John H. Hampshire, Inc., a corpora- 
tion, was a sub-contractor of Turner Construction Com- 
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pany, for the purpose of doing plastering, lathing and 
fireproofing. Plaintiff Tilghman was an employee of an- 
other sub-contractor on the building project. Defendants 
all deny any negligence causing the accident complained 
of; asserted that plaintiff caused or contributed to the 
accident by his own negligence; further asserted that 
plaintiff assumed the risk of the alleged conditions which 
were visible and apparent in the premises in question. 


At the trial before Court and jury, the evidence to be 
introduced by Appellants was limited to the issue of 
liability by the direction of the Court (Tr. 4). 


The only evidence presented against this Appellee 
(John H. Hampshire, Inc., a corporation) was that it was 
the plastering sub-contractor, which, in fact, was admit- 
ted in the pleadings and was stipulated at trial (Tr. 
37, 38); that a scaffolding had been erected by the Hamp- 
shire Company for the purpose of carrying out its work, 
so that the plasterers used the scaffolding as a flooring on 
which to stand to do the plastering work overhead (Tr. 
46); that the scaffolding floor was approximately six 
feet above the floor of the building (Tr. 47); that the 
superintendent for the general contractor was in charge 
of the over-all construction project (Tr. 264) and the 
general contractor was in control of the entire project 
(Tr. 266); that the electrical work with respect to tem- 
porary lighting for various spaces where work was in 
progress was performed by an electrical contractor and 
the general contractor had a sub-contractor arrangement 
with the electrical contractor to provide a distribution 
system of temporary light and power during the construc- 
tion of the building and prior to the installation of the 
permanent facilities (Tr. 267); that the general contrac- 
tor provided a temporary source of power with a dis- 
tribution vertically in the building to panels, distribution 
panels at each floor. From these distribution panels 
there were temporary wires strung along the building 
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with sockets spaced approximately thirty feet apart, 
which could be used for lighting or power tools, if so 
desired. (Tr. 267). 


It is normal practice to provide general lighting not 
necessarily into every little space, closet and what have 
you. Such lighting is normally used by an extension 
cord with a bulb on it extending from the temporary 
source of power and that additional lights or power out- 
lets are normally provided by the individual sub-contrac- 
tors to their men by use of extension cords which can 
be done by any workman. (Tr. 268, 269); that it is cus- 
tomary for scaffolding to be put in place before the 
workmen begin the work for which the scaffolding is 
required (Tr. 276) and that it was normally left there 
until the operation was completed (Tr. 277); that tem- 
porary lighting would have been above the scaffold and 
that the scaffold would reduce the lighting under it (Tr. 
278). There would be no reason at any time to order 


additional temporary lights placed under the scaffold 
because there would be no work to be conducted under 
the scaffold (Tr. 278). 


The Trial Court remarked, (Tr. 283) that, 


“So far as the evidence is concerned up to this 
point there was nothing wrong about having the 
scaffold in place.’? 

It was not customary in the industry to require the 
removal of scaffolding from a construction site while 
work was not being done for several days by the plas- 
terers, as that would be working an undue hardship on 
the sub-contractor, because when you put plaster up, 
you must wait for it to dry before you can put the next 
operation into effect. To have them remove the scaffold 
after each operation would be adding an exorbitant cost 
to the project (Tr. 286); that the custom in the con- 
struction industry is, with reference to areas under 
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scaffolds, that this area be not placed into position for 
people to do work. It is further the custom that should 
it be necessary for an individual workman or sub-con- 
tractor to bring his workmen into such an area, that the 
workmen would avail themselves of the outlets of tem- 
porary lighting, that is, by placing an extension cord to 
the bulbs (Tr. 287-288). 


That it is the custom that the sub-contractor see that 
sufficient light is provided should it be necessary or 
desirable that a sub-contractor chose to go into such an 
area. 


The Court in passing upon the motion made by various 
defendants, including this Appellee, stated, among other 
things: 


“On such a motion, the plaintiff is entitled to have 
the evidence construed most favorable to him. Ac- 
cordingly, the Court will consider the undisputed facts 


and that version of the facts in controversy that is 
most favorable to the plaintiff.” (Tr. 292) 


The Court further stated: 


“So far as Hampshire, Inc. (This Appellee) is 
concerned, liability is sought to be predicated against 
it by reason of the fact that it maintained the scaffold 
in the premises in question and that the effect of the 
scaffold was to obscure the natural light and thereby 
render the premises dangerous. There is no evidence 
tending to show that the scaffold was of an unusual 
nature or that it was unusual to maintain the scaffold 
during the work. On the contrary, the evidence is 
that it was customary for the plastering or lathing 
contractor to have a scaffold for his own workmen 
during the progress of the work of his sub-contract, 
and the evidence also indicates that the work on the 
sub-contract started prior to the time of the accident. 
It is clear, therefore, that there is no liability on the 
part of Hampshire, Inc.” (Tr. 296, 297). 
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STATEMENT OF POINTS 


The Court was correct in its conclusion that there was 
no liability on the part of this Appellee and, accordingly, 
was correct in directing a verdict for the defendants at 
the conclusion of the plaintiffs’ evidence. 


SUMMARY OF ARGUMENT 


This is about as weak a case as Appellee has ever 
seen presented and it appears that it is simply a case 
in which a person entitled to the benefits of the Long- 
shoreman’s and Harbor Workers’ Act is dissatisfied there- 
with and as a result is endeavoring to place blame for an 
accidental happening occurring in the course of and 
growing out of his employment upon someone else. This 
should not be permitted. The facts disclose clearly no 
liability on this Appellee and the Court below was entire- 
ly correct in its action. 


ARGUMENT 


Sufficient evidence has been set forth from the tran- 
script of record to apprise the Court of the basis of the 
claim of the Appellants and there can be no doubt that, 
so far as this Appellee is concerned, not only was there 
no evidence upon which reasonable men might differ con- 
cerning the non-liability of this Appellee, but there was 
not a mere scintilla of evidence and even if there had 
been a scintilla, under the ruling cases this would not 
have been sufficient. 


In their brief, Appellants refer to the general rule for 
the consideration of motions for directed verdict and at 
page seven of the brief under the heading, “Argument”, 
quote what appears to be an excerpt from the case of 
Spiers vs. District of Columbia, 66 U.S. App. D.C. 194, 
86 F.2d 693. ‘While the rule stated in the quotation 
is the correct one and not the subject of argument by 
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the Appellee, as we thoroughly agree with the rule of 
law, we cannot find in the case referred to such a quota- 
tion, although there are certain sentences therein which 
are to be found in the case, but we do not believe that 
a careful reading thereof would indicate that the Court 
used that language in the manner set forth in Appellants’ 
brief. 


There is no question but what the cases of Schwartz- 
man vs. Lloyd, 65 App. D.C. 216, 82 F.2d. 822, and 
Hellyer vs. Sears, Roebuck & Co., 62 App. D.C. 318, 67 
F. 2d. 584, set forth the correct rule of law with respect 
to the duty of an owner or occupant of land to use 
reasonable care to make and keep the premises safe for 
the use of persons invited to use the premises for busi- 
ness purposes. We have no quarrel with the law in 
these cases, but they do not apply to this Appellee who 
was neither an owner nor a general contractor represent- 
ing the owner and who had no duty toward this Appellant 
or anyone else in maintaining and keeping the premises 
in any condition whatsoever and, therefore, it is respect- 
fully submitted that the reference thereto does not in any 
way apply to this Appellee. 


With respect to the case of Smith vs. Henger, 148 Texas, 
456, 226 S.W. 2d. 425, 20 A.L.R. 2d. 853, the same com- 
ment applies, that is to say, it is obvious that the law 
places upon the owner or occupant of the land the duty 
to use reasonable care to make and keep the premises 
safe for the use of persons invited to use the premises for 
business purposes but this Appellee was neither the 
owner nor the owner’s agent in behalf of the work and, 
therefore, owed no duty to the Appellants concerning 
the maintenance or care of the premises in question and 
even if it did, there was not one word of testimony 
indicating that this Appellee had been guilty of any 
negligence of any kind whatsoever which caused the in- 
cident complained of. 
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The case of Arthur vs. Standard Engineering Co., 89 
App. D.C. 399, 193 F. 2d 903, decided by this Honorable 
Court October 25, 1951, has no application here with 
respect to this Appellee, as there was no question in- 
volved in this case of the Appellant using the equipment 
(scaffolding) of the Appellee, either with or without 
permission, and the use of the scaffolding by the Appel- 
lant was not an issue here and, therefore, none of the 
questions decided in that case in that regard are applica- 
ble nor does the question of the mutual advantage theory 
arise in this case in any manner whatsoever. 


Admitting arguendo that the evidence indicates that 
the Appellant was an invitee of Acacia Mutual Life In- 
surance Company and as such was owed a duty by 
Appellees Acacia and Turner to make the premises 
reasonably safe for his use, this situation in no way 
applies to this Appellee. 


The only assertion made in Appellants’ brief concern- 
ing this Appellee is that it was actively negligent in 
blocking off the light in the area where Appellant fell 
and in failing to install electric lights under the scaffold. 


This is entirely contrary to the testimony which we 
have referred to in our Statement of the Case where it 
is clearly shown, first, that our scaffolding was properly 
erected; that it was in place in the carrying out of our 
work; that it would have been improvident to have re- 
moved it during various phases of the work; that we had 
no duty or obligation with respect to the furnishing of 
lighting; that the general contractor furnished the elec- 
tric power through the main switchboard; that the elec- 
trical contractor did the wiring for the temporary light- 
ing which was spaced in accordance with custom; that 
sub-contractors if they desired or found it necessary to 
have further lighting themselves made the connections 
for such further and necessary lighting. 
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Considering this evidence and the further evidence 
referred to in the Statement of Fact that no work was 
supposed to be carried on under the scaffolding, there is 
positively no basis whatsoever for the assertion that 
Appellee Hampshire, Inc. was actively negligent in the 
blocking off of light in the area where Appellant fell. 


A careful analysis of the record in this case can lead 
to but one conclusion, namely, that the Appellant has no 
case against this Appellee, nor, in fact, against any of 
the Appellees, and there was no reason whatsoever for 
submission of this case to a jury. 


CONCLUSION 


The ruling of the Trial Court in granting Appellee’s 
motion for directed verdict took into consideration all of 
the inferences to which the plaintiff below is entitled and 
giving him every benefit was entirely correct and should 


not be disturbed. 


The judgment of the U. S. District Court for the 
District of Columbia it is respectfully submitted should 
be affirmed. 
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ROBERT I. THIEL 


(i) 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, Acacia Mutual Life Insurance Com- 
pany, and Turner Construction Company, the questions presented are: 


1. Did the appellants establish a prima facie showing that these 
appellees had a duty to maintain the site of the male appellant's fall in 
a reasonably safe condition for the purpose to which he put that area? 


2.,,.Was the appellant's evidence of the lighting condition at the 


site of the fall, too subjective and vague to support a verdict against 
these appellees? 


3. Was there any substantial evidence that these appellees 
failed to provide the sources of electricity and light that a reasonably 
prudent general contractor in the construction industry would have 
provided? 


4. Was there any evidence that these appellees caused the pipe 
coupling to be present at the site of the fall or had actual or constructive 
notice of its presence? 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellants Failed to Prove that Appellees, 
Acacia and Turner, Had a Duty to Maintain 
The Site of the Fall in a Reasonably Safe 
Condition for the Use to Wie: the Male 
Appellant Put It. : 


Appellants Failed to Establish a Prima 
Facie Case of Negligence on the ee 
Of Inadequate Lighting 


Appellants Failed to Establish a Prima 
Facie Case of Negligence on the Allegation 
That a Pipe Coupling Was Permitted to be 
Present on the Floor Under the Scaffold 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,956 


ROGER TILGHMAN, ET AL., 
Appellants, 


ACACIA MUTUAL LIFE INSURANCE COMPANY, 
a corporation, et al., 
Appellees. 


Appeal From a Final Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEES, 
ACACIA MUTUAL LIFE INSURANCE CO. and 
TURNER CONSTRUCTION CO. 


COUNTERSTATEMENT OF THE CASE 

This is an action for damages that was filed by the appellants 
against the appellees in the United States District Court for the/District 
of Columbia. The male appellant alleged physical injuries and |his wife 
claimed loss of consortium. (J.A. ). 


The male appellant was an employee of a sheetmetal subcontractor, 
appellee, 


Gichner, Inc., engaged in the construction of a building for the 
The appellee, Turner Construc- 


Acacia Mutual Life Insurance Company. 
tion Company, was the general contractor and the appellee, John 


Hampshire, Inc. was the lathing and plastering subcontractor. (J.A. 
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These firms will hereinafter be referred to as Gichner, Acacia, Turner, 
and Hampshire, respectively. 


By order of the District Court, the appellants presented their evi- 
dence bearing on the liability issues before offering evidence of damages. 
(J.A. ). When the appellants rested their case on liability, the trial 
court granted motions by all appellees for directed verdicts. (J.A. ). 


The appellant proved that on December 30, 1953 he was working 
with other sheetmetal workers on an upper floor of the building when 
his foreman told him and three fellow workers to unload angle irons 
from a truck in the rear of the building. (J.A. ). The male ap- 
pellant took the front end of several 20 foot long angle irons from the 
truck and another Gichner employee carried the rear end of these angle 
irons. (J.A. ). The evidence varied as to whether the male ap- 
pellant or his foreman decided where the angle irons were to be placed. 
(J.A. ). In any event there was no evidence suggesting that Acacia 
or Turner determined where the angle irons were to be put or that either 
of those appellees were advised or knew where the Gichner employees 
had chosen to store them. (J.A. ). 


The male appellant carried the front end of the angle irons in day- 
light to a rear door of the building, followed by the Gichner employee, 
who was carrying the rear end. (J.A. ). Upon passing thru the rear 
door, Mr. Tilghman entered an unusually large room, the dimensions 


of which were variously estimated by the witnesses. (J.A. ). The 


rear door was then permitted to close. (J.A. ). He was familiar 
with this room and the condition it had been in for several days. (J.A. ). 


For its own use and for the use of other subcontractors, Hampshire 
had erected a scaffold; consisting of upright members, cross members, 
horizontal members, a platform, and a ledge; that stood four, five, or 
six feet above the floor. (J.A. ). This scaffold was about 20 feet, 
or the length of an! angle iron from the door the male appellant entered. 
(J.A. ). It covered approximately 90 per cent of the room, although 
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Gichner had a shack in that room. (J.A. ). The shack, in which 
the Gichner men checked in and stored their tools, had a door, windows, 
electric lights and a source of electrical power. (J.A. ). The 
scaffold excluded some of the artificial light provided by the temporary 
fixtures installed at the ceiling level by the electrical subcontractor and 
cartons stacked along the walls of the room excluded some of the) natur- 
al light afforded by the unusually large and numerous windows in|the 
walls of this room, (J.A. ). The area under the scaffold and 
around the various types of support for the scaffold, "wasn't pitch dark" 
or as dark as "night", "It was just dark enough that you couldn't see 
very plain". (J.A. ). As the male appellant approached the scaf- 
fold he could, "see ahead of him that it was dark". (J.A. ). | Yet, 
he bent down and started into the area below the scaffold in the "hope" 
of finding a "good place to put the angle irons”. (J.A. ). He then 
walked for a distance of about 20 feet beneath the scaffold and then 
stepped on something and fell. (J.A. ). After the fall, he found a 


pipe coupling in the vicinity of his fall. (J.A. ). 


Appellants elicited from Gichner employees and Turner's con- 
struction superintendent that it was the custom in the construction indus- 
try for the electrical subcontractor to install temporary sources of 
electricity and lighting during the course of a project. (J.A. ). It 
was established that this had been done by the electrical subcortractor in 
this instance, pursuant to the terms of that subcontractor with Turner. 
(J.A. ). The general contractor provided a temporary source of 
electrical power from a switchboard in an existing building owned by 
Acacia, with distribution vertically to panels on each floor of the build- 
ing under construction. (J.A. ). From those distribution panels 
temporary wires were strung along the ceiling with sockets placed 
therein at approximately 30 foot intervals, for general lighting and 
power tools. (J.A. ). If light is required in areas shielded from 
that provided by the 200 and 300 watt bulbs installed by the electrical 
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contractor, such as in a "small room or space", a "closet", or under a 
"scaffold", it is the practice for the subcontractor's employees, needing 
the light, to plug an extension cord with a bulb in to the available tempo- 
rary wiring. (J.A. ). The temporary lights were turned on every 
morning by the electrical subcontractor and left on until fifteen to twenty 
minutes after the work day ended. (J.A. ). 


Each subcontractor was required to keep his own work area clean 
and to remove debris left by his work from the job. (J.A. ). If 
the frequent inspection of the site by the several Turner supervisors 
revealed that this was not done, the subcontractor in question would be 
notified so to do by Turner's superintendent or one of his assistants, 
(JA. ). If the subcontractor still failed to do so, Turner would do 
the cleaning and charge the subcontractor for the costs of that cleaning. 
(J.A. ). 


There was no evidence that anyone other than Mr. Tilghman, or 
perhaps other Gichner employees, knew that he would bend under the 
scaffold ledge and pass through its various supporting members in the 
"hope" of finding a suitable place to store the angle iron. (J.A. ). 
When called by the appellants, Turner's job superintendent testified that, 
"[ w]hen men are working on scaffolds it would be rare indeed that you 
would ask men to work under it”. (J.A. ) Yet, this is what the 
male appellant or his foreman chose to do, without availing themselves 


of the privilege of plugging extension cords and bulbs into the temporary 


wiring provided for that purpose. (J.A. ). 


Appellants proved that the pipe coupling found near Mr. Tilghman's 
fall could have belonged to the plumbing contractor or the electrical 
contractor. (J.A. +). However, there is nothing in the evidence as 
to any actual notice to Acacia or Turner of the presence of the coupling 
on the floor and nothing from which the length of time it was on the floor 
can be inferred. 


SUMMARY OF ARGUMENT 


The appellees, Acacia and Turner, had no notice or reason to be- 
lieve that an employee of Gichner would stoop and enter the area under 
the scaffold, where workmen would rarely go, in the hope of finding a 
storage space for angle irons. Thus, they had no duty to maintain that 
area for this purpose. 


If the area was to be put to this use, adequate lighting was avail- 
able. The general contractor had complied with the practice in the in- 
dustry, as appellants proved, by having the electrical contractor install 
temporary electrical lines at the ceiling level. In these lines there were 
large bulbs at 30 foot intervals and outlets for plugging in extension 
cords to permit workmen to illuminate secluded areas. It was the trade 
practice to make these provisions and for employees of subcontractors to 


exercise the privilege of plugging their power tools and extension cords 
into these lines. if the male appellant was to work in an area he thought 


too dark, he was free to give himself sufficient lighting, in accord with 
the practice of his trade. 


Appellants’ evidence of inadequate lighting was entirely subjective 
and too vague to support a verdict. What is subjectively insufficient 
lighting to one person may be otherwise to another person. There was 
no objective evidence of the light available except that witnesses who 
were at the scene, described much of what they saw in the area and no 
one testified that there was an object or area that he could not see. 


The evidence was totally devoid of any evidence of actual or con- 
structive notice to these appellees of the presence of the pipe coupling 
on the floor and no one was said to have used such couplings on he pro- 
ject other than the plumbing and electrical subcontractors. Thus, these 
appellees could not have been found negligent in causing or permitting 
the coupling to be on the floor. 
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ARGUMENT 


I. 
APPELLANTS FAILED TO PROVE THAT APPELLEES, ACACIA 
AND TURNER HAD A DUTY TO MAINTAIN THE SITE OF THE 


FALL IN A REASONABLY SAFE CONDITION FOR THE USE 
TO WHICH THE MALE APPELLANT PUT IT. 


Appellants failed to establish a prima facie case of negligence with 


regard to both the allegation of inadequate lighting and the allegation that 


the pipe coupling was wrongfully permitted to be present on the floor. 


Consider first! the question of whether appellees, Acacia and Tur- 
ner, had a duty to maintain that site of the fall in a reasonably safe con- 
dition for the use Mr. Tilghman made of it. This very large room was 
90 per cent occupied by scaffolding for the use of trades doing work at 
the ceiling level, especially lathing and plastering. Beneath the scaffold 
platform was the maze of the scaffolds' supporting structures. "It would 
be rare indeed", that men would work under it. There is no evidence 
that the owner or general contractor had any reason to believe that 
Gichner employees would choose to go under it, carrying angle irons, in 
the "hope" of finding a place to store them. The Gichner firm was work- 
ing on upper floors. The only evidence of construction being done on 
the first floor, pertains to various trades working on ceiling level instal- 
lations above the scaffold. 


Acacia had contracted with Turner to build the building for it. 
Acacia had no function on the premises and was not in control of it. 
Turner had no notice nor reason to believe that Gichner's men had a 
delivery of angle irons and had chosen to carry the irons under the scaf- 
fold platform, ina bent posture and among the scaffold supports in the 
“hope” of finding a storage space. There is no precedent for the conten- 
tion that Acacia or Turner had a duty to police the area underneath the 
platform against the chance that a pipe coupling or other object may fall 
through an opening in the scaffold, in order to make that area safe for 
unexpected workmen, who chose to search for a hoped for storage space 
in that dark forest of scaffolding. 


II, 


APPELLANTS FAILED TO ESTABLISH A PRIMA FACIE CASE OF 
NEGLIGENCE ON THE ALLEGATION OF INADEQUATE LIGHTING 


The evidence bearing on the amount of light at the site of the fall 
is vague and indefinite as might be expected when the appellants failed 
to bring their cause on for trial until six and one half years after |the 
accident. The male appellant and each of his witnesses, who came to 
the scene of the fall, criticized the amount of light present. Yet, each 
of them told of many small, detailed or distant objects that they saw 
without carrying any lighting device to the area. All admitted that there 
was natural light present and all but Mr. Tilghman admitted that they 
had the benefit of varying amounts of artificial lighting. It was agreed 
that lighting conditions were satisfactory in the 20 foot area between 
the rear door and the start of the scaffold, which in turn was 20 feet 
from the site of the fall. These witnesses, in differing modes of expres- 
sion, described the area as permitting one to see or not as dark as night 
time, but not, in their opinion, as bright as on the floor at other levels 
where work was being done. There was no objective evidence of |the 
amount of light present, such as the type object that could be seen at a 
given distance. Of critical importance is the absence of any evidence 
that a pipe coupling on the floor would be difficult to see from a stand- 
ing position. On the contrary, these witnesses did see what was on the 


floor and none mentioned any special effort or difficulty in so doing. 


This evidence is far too vague to provide a proper predicate for a 
finding by a jury in appellant's favor on this ground. What is subject- 
ively dark to one person, is otherwise to another. All witnesses|to the 
lighting conditions were able to see the several features of the area 
under the scaffold that they described in some detail. There was no tes- 
timony in the entire trial that a witness was unable to see anything that 
was present in that area. The male appellant himself could see things 
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at the far end of that large room. It may be fairly inferred that the area 
under the scaffold was not as bright as other areas of the building; how- 
ever, there is no evidence that unreasonable darkness was present. There 
is no objective evidence at all as to what the lighting there was and there 
is no evidence that the lighting situation was a proximate cause of the 
fall. 


Even had there been sufficient evidence of darkness, this condition 
would not have been evidence of negligence on the part of Acacia and 


Turner. It is common knowledge that a construction site is the scene of 
constant change as the permanent erection is developed and temporary 
installations are made, moved, and removed. The electrical subcontrac- 
tor, pursuant to his agreement with Turner, followed the accepted prac- 
tice in the industry regarding lighting facilities during construction. 
Electrical lines with large bulbs were strung at the ceiling level for 
general lighting. Since this light source might not meet the needs of 
workers in concealed locations, outlets were provided for such workers 
to install extension cords with bulbs, in order to afford light in such 
cases. It was the general practice in the trade for subcontractors to 
avail themselves of this source of lighting. 


The fact that the male appellant and his fellows did not take advan- 
tage of this opportunity, is not evidence of negligence on the part of 
Acacia and Turner. Appellants proved that Mr. Tilghman and his wit- 
nesses had many years of experience in the construction industry and on 
jobs such as the one'in question. They also proved that for work in 
small places, in closets, and under scaffolds, it was the accepted prac- 
tice to obtain lighting by plugging an extension cord into the sockets of 
the temporary wiring. If they chose to proceed in this instance without 
doing so, it is not the responsibility of the appellees — the source of 
electricity was there in the accepted fashion. 


I. 


APPELLANTS FAILED TO ESTABLISH A PRIMA FACIE CASE OF 

NEGLIGENCE ON THE ALLEGATION THAT A PIPE COUPLING 

WAS PERMITTED TO BE PRESENT ON THE FLOOR UNDER THE 

SCAFFOLD. 

After bending down and going 20 feet under the scaffold, the male 
appellant stepped on something and fell. After he fell he found a pipe 
coupling near to him. Appellants contend that this established a prima 
facie case of negligence against Acacia and Turner for permitting the 


pipe coupling to be present. This point is without merit. 


There was no proof of who owned the pipe coupling, how it ae 
situated under the scaffold, how long it had been on the floor, or hat the 


appellees had actual knowledge of its presence. For all that appears it 
may have been dropped through the scaffold by a workman on the scaffold 
only seconds before the fall. The same is true of the perfectly feasible 
suggestions that it was thrown under the scaffold or that it was kicked 


under the scaffold or fell from a carrier and rolled or bounced under the 
scaffold only seconds before the fall. 


The testimony establishes that both the electrical and plumbing 
subcontractors used such pipe couplings. It is common knowledge that 
electrical and plumbing installations are run along and within the floors, 
ceilings and walls of large modern buildings. The variety of ways in 
which the pipe coupling may have become present on the floor, without 
the actual knowledge of Acacia and Turner, are without limit. The appel- 
lants failed to offer any evidence permitting a finding that the appellee 
had actual notice of its presence on the floor. 


Since the record is without evidence that Acacia or Turner caused 
the coupling to be on the floor or that they had actual or constructive 
notice of its presence, neither could have been properly found negligent 
because of its presence. Brodsky v. Safeway Stores, 80 U.S. App. D.C. 
301, 152 F.2d 677 (1945); Selby v. S. Kann Sons Co., 64 App. D.C. 36, 
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73 F.2d 853 (1934); F. W. Woolworth Co. v. Williams, 59 App. D.C. 347, 
41 F. 2d 970 (1930). 


CONCLUSION 


The District Court properly directed verdicts in favor of appellees, 


Turner and Acacia, because the appellants failed to make a prima facie 


showing that these appellees breached any duty owed to the appellants. 
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